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Superpartners Pty Ltd (formerly Jacques Martin Industry Funds Administration Pty Ltd) provides administration services to a number of large industry funds with over four million member accounts between them.

We welcome the opportunity to make this submission to the Senate Economics Committee with respect to the Taxation Laws Amendment (Superannuation Contributions Splitting) Bill 2003 (the “Bill”); the draft Superannuation Industry (Supervision) Amendment Regulations 2003 (the “SIS” regulations) and the draft Income Tax Amendment Regulations 2003 (the “Tax” regulations).

(1) OBSERVATIONS WITH RESPECT TO THE PROPOSED LEGISLATION

(i) Stated Purpose of the Legislation

The Explanatory Memorandum to the Bill (the “EM”) states, at Page 3, as follows: -

“The splitting of superannuation contributions will assist families to maximise the benefits available in superannuation and provide an avenue for spouses to share in superannuation benefits. It will be of particular benefit to low income or non-working spouses by allowing them to have superannuation assets under their own control and have their own income in retirement.

It will provide single income couples, including those not able to make voluntary contributions, with access to two ETP low-rate thresholds and two reasonable benefit limits in the same way as dual income families.
The Government is proposing an ‘annual split’ model for the splitting of contributions. That is, after the end of the financial year the member could request that contributions made in the previous year be split with their spouse”.

The first observation is that the stated purpose of the legislation is to: -

1. “assist families to maximise the benefits available in superannuation”;

2. “provide an avenue for spouses to share in superannuation benefits”

3. “allow … [low income or non-working spouses] to have superannuation assets under their own control”;

4. “[allow them to] have their own income in retirement”; and

5. “provide single income couples … with access to two ETP low-rate thresholds and two reasonable benefit limits”.

We endorse the policy intent reflected in dot-points 1,2 4 and 5 – especially in light of the fact that these are outcomes for separating spouses under the amendments to the Family Law legislation which came into effect on 19th December 2002.

With respect to dot-point 3 - the non-member spouse “having superannuation assets under their control” – while this is a necessary outcome for spouses who have separated (by definition) we contend that, for persons whose entitlement to these benefits arises exclusively by virtue of their being a couple, there is no need for the spouse to “have superannuation assets under their control”.

The ability to split superannuation is in recognition of the persons being part of a couple who, accordingly, would generally have joint assets and make financial decisions together.  To insist on the non-member spouse having superannuation under their own control is tantamount to “having your cake and eat it too” – part of a couple one minute and an individual the next.

The EM, at Page 24, states as follows with respect to the “Benefit Split” method: -‘’

“This option provides reduced economic independence to the receiving spouse”

yet it is this economic dependence, as a member of a couple, which gives rise to their entitlement to split contributions in the first place.

To recognise they are a couple to allow the split but then to deny their ability to control the superannuation as a couple is fundamentally inconsistent.  It should be noted in this context that one of the three options originally mooted was that of “joint accounts” – this represents an explicit recognition of the validity of couples controlling assets jointly.

It should also be noted here that our objection to the insistence on the third dot-point – that of the non-member spouse “having superannuation assets under their control” – is not one of principle but of practicality.  Annual splitting of contributions is significantly more onerous of fund trustees than splitting the benefit at time of payment.

The “annual [contribution] split” model will have significant implications for the administration of superannuation funds and will necessitate incurring considerable costs in amending information technology systems and infrastructure, altering processes and procedures, changing documentation and in training and supervising staff.

It is not at all clear from the legislation the extent to which any of these costs can be recovered, if at all, from the spouses who take advantage of this measure.  Even if funds were able to charge on a “user – pays” basis, any amount levied is unlikely to begin to recoup the amount of any costs incurred.  Accordingly, cross-subsidisation by members who are ineligible to benefit from this measure raises considerable questions of equity.

With respect to the core elements of the stated policy intent of the legislation, the key words are: -

· “maximise the benefits”

· “share in superannuation benefits”

· “own income in retirement” and

· “access to two ETP low-rate thresholds and two reasonable benefit limits”
.

It should be noted that the emphasis is on the concept of “benefits”, “retirement”, “ETP low-rate thresholds” and “reasonable benefit limits”.  These are all concepts which have application at the time a benefit is paid – ensuring the spouse has their own income in retirement and accessing two ETP low-rate thresholds and Reasonable Benefit Limits all occur at the point when the benefit is paid, not during the accumulation phase.

(ii) Needing own super assets under own control to have income in retirement
The EM, at Page 8, states as follows: -

“Superannuation contributions splitting will provide:

• … 

• low income or non-working spouses with their own superannuation assets under their own control and their own income in retirement”.

It is not necessary for a low income or non-working spouse to have their own superannuation assets under their own control in order for them to have their own income in retirement – this is achieved by allowing spouses to split their benefit at the time it is paid.

In fact, the mechanism employed to effect contribution splitting is that of the rolling-over of an Eligible Termination Payment – classically the rolling-over of an ETP represents the payment of a benefit.

With respect to the couple, the most expedient time for them to share their superannuation benefit is at the time the benefit is to be paid to the member.  It is at this time that the couple is best placed to evaluate the most effective split of the benefit to maximise income in retirement and to access the two ETP low-rate thresholds and Reasonable Benefit Limits.

If the Government is seeking to minimise the impact on the revenue of extending this tax concession, consideration could be given limiting the amount which can be split to an amount produced by pro-rating the benefit by the lesser of the period post 1 July 2003 (or 2004) and the period of the relationship over the total Eligible Service Period.

In other words: -

S = B
X
SP




ESP

where: -

S 
is the “Splittable Amount”

B 
is the total amount of the Benefit

SP 
is the “Splittable Period” which is the period commencing on 1st July 2003 (or 2004) or the commencement of the relationship, whichever is the later, and ending on the day the benefit is paid; and

ESP 
is the Eligible Service Period as defined under the Income Tax Assessment Acts 1936 and 1997.

In addition, if limiting the cost to the revenues is an issue, the Government may wish to consider limiting the proportion which can be split to 50%, as per the original announcement of the policy, as opposed to that proposed in the draft regulations of 70% of the deductible contributions.

Insofar as the superannuation funds are concerned, effecting the split at the time the superannuation benefit is to be paid to the member would be significantly easier than the “annual split” model.

Most obviously, the impact would only occur at one point in the member’s thirty to forty year membership and would only require some relatively minor amendments to the benefit payment procedure at the point the member takes their benefit.

By way of contrast, the “annual split” method would necessitate amending the information technology systems and infrastructure to accommodate the creation of a new transaction type –contribution split to spouse – including ensuring the integrity of the data in both the remaining member’s account and in the amount being rolled over, which will necessitate the recording and reconciling of additional data.

In addition, new practices and procedures will need to be developed to enable fund staff to determine the validity of applications, reject invalid application and process valid ones.  Among other things, such processes will need to take account of the impact of other transactions, including for tax and surcharge, and the reversal of other transaction types, will have on the new splitting transaction and vice versa.

Staff will also need to be educated and trained about contribution splitting, including dealing with members who may want to reverse prior years splits or to split after the end of the financial year after the one in which the contributions were received.

Member benefit statements will also need to be altered to accommodate the new transaction type, as well as documentation created to correspond with the member, accepting and rejecting applications, with the spouse and with the roll-over institution.

(iii) Improved access to cost-effective death and disability insurance

The EM, at Page 20 states, in respect of the “Annual Split” method, that 
“• for members of some superannuation funds, splitting may provide the low income or non-working spouse with improved access to cost-effective death and disability insurance”.

It is highly questionable the extent to which non-working spouses may be provided with access to disability insurance, as the definition of disability is usually occupationally linked and, given the risk of anti-selection, a degree of underwriting would probably be invoked by the insurer.

(iv) New or increased contributions potentially increasing funds under management

Further down Page 20 it is stated that: -

“The ability to split superannuation contributions may encourage new or increased contributions, hence potentially increasing funds under management”.

It is difficult to see how the ability to split contributions may encourage new or increased contributions into the fund.  Spouse contributions have been available since 1997 – if the couple had the capacity to make new or increased contributions they can make spouse contributions.  Splitting of the benefit is really only of use either for low-income couples who can only afford to split employer contributions or high income couples who are able to take advantage of the two tax free thresholds and reasonable benefit limits.

(v) Take steps to establish that the spouse is bona fide and to check account details

The EM, at Page 21, states as follows in respect of the “Annual Split” method: -

“Superannuation providers may also need to take steps to establish that the spouse is bona fide and to check account details”.

The suggestion that it is incumbent upon the trustee of the superannuation fund to establish that the spouse is bona fide is both objectionable in principle and not supported in the legislation.  If it is considered that the trustee is under an obligation to establish the bona fides of the spouse, this is another argument in favour of the split being effected at the time of the payment of the benefit, not each year.

(vi) Splitting spouse being levied with service fees by provider at the time of the split

On Page 25 of the EM it is stated that: -

“The splitting spouse may be levied with service fees by their provider at the time of the split”.

Surely this represents a significantly higher cost to the member and their spouse in respect to annual splitting than it does in respect of a once-off, “Lifetime” benefit payment split.  Given the compounding effect, the impact of such fees on the value of the final benefit will be amplified over the period during which the benefit accumulates.

Given the adverse impact on funds which have to administer the “annual split” method; issues with respect to cross-subsidisation by ineligible members; questions of equity and that the optimum time to determine a split is at benefit payment, we advocate that consideration be given to adopting a method of splitting the benefit when it is paid – the “life-time split ” method.

Recommendation 1: - That instead of adopting the “annual split” method consideration be given to adopting a method of splitting a benefit when it is paid – the “life-time split” method.
Conversely, if it is still considered desirable that “low income or non-working spouses … have superannuation assets under their own control” we advocate an alternative method which we understand has been proposed by the Cbus Superannuation Fund - enabling the employer to pay contributions in respect of an employee’s spouse directly to their superannuation fund.

This would necessitate amending the Superannuation Guarantee (“SG”) and Income Tax legislation to recognise that an amount (up to a specified percentage of the contribution paid in respect of an employee) paid for the benefit of that employee’s spouse is considered a contribution which reduces the employer’s SG liability and for which the employer is eligible for a deduction respectively.  Of course, this would have to be at the direction of the employee and would be subject to the usual qualifications, limitations and restrictions imposed under the SG legislation with respect to SG and the Income Tax Assessment Act with respect to deductibility.

In order to cater for surcharge it would be necessary for the employer to note on the Group Certificate in respect of the employee the amount paid to a superannuation fund(s) for the benefit of the employee’s spouse.

While we note the desire not to impact employers, this should be compared to the obligation to report “Reportable Fringe Benefits” (“RFB”) on Group Certificates which was imposed on employers the year after surcharge was introduced.  This requires a determination of the “notional” amount of RFB, which can prove extremely complex.

By way of contrast, the amount of contributions paid for the benefit of the employee’s spouse represents a real, cash, dollar amounts which were physically paid to a third parties and records of which would be maintained in order to verify the amount of SG paid and the employer’s eligibility to claim a deduction in respect of the contributions.
We note that the EM, at Page 16, states that 

“The options outlined in this paper reflect the Government’s commitment that the administrative burden of this measure will not fall on employers”,

however, we submit that the administrative burden which will be imposed on trustees of superannuation funds far exceeds any which may fall on employers in this regard.

Accordingly we submit that, if it is still considered desirable that “low income or non-working spouses … have superannuation assets under their own control”, an alternative method - enabling the employer to pay contributions in respect of an employee’s spouse directly to their superannuation fund – be considered.

Recommendation 2: - If it is still considered desirable that “low income or non-working spouses … have superannuation assets under their own control”, an alternative method be considered – that of enabling the employer to pay contributions in respect of an employee’s spouse directly to their superannuation fund.
(vii) Member can request “contributions made in previous year” be split with spouse

The EM, on Page 3, states as follows: -

“The Government is proposing an ‘annual split’ model for the splitting of contributions. That is, after the end of the financial year the member could request that contributions made in the previous year be split with their spouse”.

It should be noted here that, in administering superannuation funds, the concept of any particular contribution being retained in the system is a nonsense.  While the tax and preservation status of contributions and roll-overs is noted upon entry into the fund, the amount of the contribution or roll-over is then pooled with previous contributions and roll-overs, from which amounts of insurance, investment and administration are deducted and to which interest or earnings are added.

What will in fact be being split off and rolled-over for the benefit of the receiving spouse is an amount which will be equivalent to a specified proportion of the amount of the contributions received in respect of the sending spouse in the previous financial year – it will not be the contributions themselves.

This fact is acknowledged in the Explanatory Statement to the SIS regulations (“ES – SIS”) where it is stated, at Item 8, that: -

“The new Division 6.7 provides the mechanism for member’s to request a split of their contributions (which is in effect a request to transfer an amount of their benefit to their spouse with the amount determined by reference to the previous year’s contributions)”.

Further down Page 3 of the EM it is stated as follows: -

“The basic principles of the taxation treatment of contributions splitting will be:

• contributions of a member (the splitting spouse) that are split in favour of their spouse (the receiving spouse) will be paid to another fund or transferred to an account within the existing fund for the receiving spouse. This payment or transfer will be considered an ETP roll-over for the receiving spouse”.

(viii) Taxation and preservation treatment of contributions splitting

The proposed legislation is silent with respect to the impact of the roll-over on the account of the sending spouse.  In particular, under the SIS regulations, are the amounts to be taken from amounts in the member’s account with any particular preservation status?  Similarly, under the Tax legislation, are the amounts considered to have been taken from any particular tax component, in particular from the post ’83 component or the undeducted component?  What is to occur if, over time, the amount in the member’s account is reduced below the amount of any nominal taxation component(s)?

The ES - SIS, with respect to new Regulation 6.44, state as follows: -

“(b) the application relates to the rollover, transfer or allotting of an amount that is not more than the sum of 70% or the applicant’s deductible contributions and 100% of the applicant’s undeducted contributions for the previous financial year. The amount relating to deducted contributions is limited to 70% to facilitate administration (for example, this will ensure there are sufficient funds left in the member’s account to pay any surcharge liability)”.

By way of illustration – a member has employer contributions of $200 and personal contributions of $100.  Sub-regulation 6.44(b) appears to limit the maximum amount which can be split to $240 (70% of $200 = $140 plus 100% of $100 – total $240).  If the member chooses to split $120 – to what extent are the member’s undeducted contributions reduced?  Is it open to the member to elect?

Recommendation 3: -The position with respect to the sending spouse’s account be clarified under the legislation.
(ix) Compliance cost impact

On Page 4 of the EM it is stated that: -

“Financial impact: The revenue cost of this measure is expected to be $6 million over three years from commencement”.

Compliance cost impact: Superannuation providers may incur additional administrative costs in providing for splitting”. 

Firstly, it is not a matter that “Superannuation providers may incur additional administrative costs in providing for splitting”.  Superannuation providers will incur substantial administrative and systems development costs in providing for splitting, in particular if the “annual split” method is adopted.
Given that the financial impact of the cost to revenue represents the benefit to taxpayers who are able to take advantage of this measure, it is critical that the compliance cost impact across the superannuation industry be ascertained and measured against the benefit.  As it would not be unreasonable to suggest that the cost across the superannuation industry over the next three years could approach the $6 million figure cited as the cost to revenue\benefit, it is imperative that a comprehensive cost benefit analysis be performed.

Recommendation 4: - It is critical that the compliance cost impact across the superannuation industry be ascertained and that a comprehensive cost benefit analysis be performed.
(x) Only applies to accumulation funds

Further down Page 4 of the EM it is stated that: -

“• Members of accumulation funds will be able to split both personal and employer contributions with their spouse, including compulsory Superannuation Guarantee contributions”.

There are three issues to be noted re this

· Firstly, the measure is confined to members of accumulation funds.  Why is it considered that families of members of defined benefit funds do not need to be able to “maximise the benefits available in superannuation” or to have “access to two ETP low-rate thresholds and two reasonable benefit limits”?
Presumably, this inequity has arisen out of considerations of the difficulty in administering the “annual split” model in defined benefit funds.  This difficulty could readily be overcome if the “Life-time” model were adopted.

Recommendation 5: -If the “Life-time” model were to be adopted this measure could be extended to members of defined benefit funds as well as those in accumulation funds.
(xi) Only applies to a member who holds only an accumulation interest in a fund

· Secondly, proposed regulation 6.40 of the SIS regulations states as follows: -
“6.40 Application of Division 6.7

This Division applies to a member who holds only an accumulation interest in a fund”.

This application would preclude a member who holds both an accumulation interest and a defined benefit interest from splitting their contributions.  It is not readily apparent whether this was the intended outcome.

We submit that, if the annual split method is to be retained, consideration be given to amending the application as follows: -

“This Division only applies to an interest in a fund which is an accumulation interest.

Of course, if the “Life-time” model were to be adopted this restriction would not be necessary.

Recommendation 6: - If the annual split method is to be retained, that consideration be given to amending the application such that contribution splitting “only applies to an interest in a fund which is an accumulation interest”.
Alternative to Recommendation 6: - That the “Life-time” model is adopted, thereby precluding the need for any restriction on applicability.
(xii) Ability to split both personal and employer contributions with spouse

· Thirdly, members of accumulation funds will be able to split both personal contributions as well as employer contributions.  It should be noted here that personal contributions are, by definition, made out of after-tax, net, income.
A taxpayer’s disposable income is totally within their control and is considered under tax law to have been received by the taxpayer irrespective of what is done with that income.  Accordingly, it is within the taxpayer’s control to either give the money to their spouse for them to make their own personal contribution or to make a spouse contribution for the benefit of their spouse.

The one circumstance which may give rise to a need to split personal contributions would be those funds which either impose a requirement upon members to make personal contributions or reward, through benefit design, those members who choose to make personal contributions to the fund.  Having said that, however, this would be significantly more common in defined benefit funds, members of which are currently precluded from participating in this measure, and would be quite rare in accumulation funds.

The EM, at Page 8, states as follows: -

“In particular, the ability to split employer superannuation contributions will assist couples that cannot afford to make voluntary contributions”.

It is in the ability to split employer contributions that the true value of this measure lays, not personal contributions.  If the “Annual split” method is adhered to, it represents an unreasonable administrative burden to extend the concept of contribution splitting to personal contributions that it was within the control of the taxpayer to make in respect of their spouse in the first instance.

Accordingly, we submit that this measure be confined to employer contributions.  Of course, if the “Life-time” model were adopted, splitting personal contributions at the time of paying the benefit to the member would not prove onerous for trustees of superannuation funds.
Recommendation 7: - If the “Annual split” method is adhered to, that this measure be confined to employer contributions.
Alternative to Recommendation 7: - That the “Life-time” model is adopted and splitting of personal contributions be allowed at the time of benefit payment.
(xiii) Must give Commissioner statement setting out matters required by regulations

Proposed new Sub-section 27HA states as follows: -

“(1) A person who pays a contributions-splitting ETP in a financial year must give the Commissioner a statement setting out the matters required by the regulations”.

It is not readily apparent why the Commissioner of Taxation needs to collect such information regarding contributions-splitting ETPs, nor to what use such information will be put.
(xiv) Spouse has not retired, died, become permanently incapacitated or attained 65

Proposed new SIS Regulation 6.44 states that an application must be accepted if certain conditions are satisfied.  Proposed new sub-regulation 6.44(c) states as follows: -

“(c) the application includes a statement to the effect that the spouse has not satisfied a condition of release mentioned in item 101 [retirement], 102 [death], 103 [permanent incapacity], 106 [attaining age 65], 201, 202, 203 or 206 of Schedule 1, and the trustee has no reason to believe that the statement is untrue”.

We appreciate that the rationale behind this is that if the spouse has already satisfied a relevant condition of release they could access the amount if transferred to them.

With respect to permanent incapacity – it should be noted that SIS sub-paragraph 7.04(1)(b)(ii) states that contributions may be accepted in respect of a person who has 

“ceased full-time or part-time gainful employment because of ill-health (whether physical or mental) that, at the date of acceptance, prevents the member from engaging in employment of the kind that the member engaged in at the onset of the ill-health”.
To not allow a contributions split in these circumstances appears to be inconsistent with the policy position with respect to accepting contributions.
With respect to retirement (in the case of ceasing employment after age 60) and attaining age 65 - provided the member is gainfully employed on at least a part time basis, personal contributions are able to be accepted up until age 75.  Arguably this should be extended to splitting contributions - provided the receiving spouse is gainfully employed on at least a part time basis allowing a Contribution Splitting ETP to be made is analogous to permitting contributions to be accepted.
Finally, in addition, consideration should be given to specifically addressing a range of circumstances, such as: -

· where the sending spouse dies prior to the roll-over being made; and

· where the receiving spouse has retired, died, become permanently incapacitated or attained age 65 after the application is made but before the roll-over is effected.

(2) SUGGESTED AMENDMENTS TO DRAFTING
(i) Sub-section 27A (1)

The proposed amendment to sub-section 27A (1) is as follows: -

Subsection 27A(1) (at the end of the definition of eligible service period)
Add:
“; (e) in any other case—a period of zero days”.
As a matter of drafting principle we submit that, rather than a “catch-all” provision, this should be re-drafted to states as follows: -

“; (e) in respect of a contributions - splitting ETP – a period of zero days”.
(ii) Tax Sub-Regulation 98B (2)

Proposed Tax Sub-Regulation 98B (2) states as follows: -

“For paragraph 27D(8)(b) of the Act, the taxpayer is taken to have specified the following matters in an election taken to have been made under sub-regulation (1):

(a) that the ETP consists only of the taxed element of a post- June 83 component, the untaxed element of a post-June 83 component and undeducted contributions”.
We query the use of a “deeming provision” whereby the taxpayer is “taken to have specified … that the ETP consists only of the taxed element of a post- June 83 component, the untaxed element of a post-June 83 component and undeducted contributions”.  We would consider it preferable if this were achieved though direct legislative means, as opposed to a “deeming” provision.

(iii) Paragraphs 82AAT(1B)(ba) and 82AAT(1CC)(ba)

Proposed new paragraphs 82AAT(1B)(ba) and 82AAT(1CC)(ba) are as follows: -

“(ba) a person cannot give or vary a notice covering a contribution to the extent that the whole or any part of a contributions-splitting ETP is attributable to the contribution”.
The EM, at Page 11, states as follows: -

“A new paragraph is inserted into subsection 82AAT(1B) and subsection 82AAT(1CC) to ensure that notices of intention to claim deductions can not be lodged, revoked or amended in any way in respect of a contribution after it has been split.  It would be administratively complex to do otherwise”. 

What in fact is administratively complex is the notion that a Section 82AAT Notice is in respect of any particular contributions.  What a Section 82AAT Notice represents is a notice of intention to claim a deduction with respect to an amount of contributions which have been made in a given financial year.

The EM goes on to state that: -

“The effect of items 13 and 14 is that if the taxpayer (the splitting spouse) wishes to both claim a tax deduction under section 82AAT and split those contributions with their spouse then they must first lodge the necessary notice to claim the deduction before requesting the contributions be split. Once a split has occurred a taxpayer cannot change the deductibility status of those contributions transferred or paid as a contributions-splitting ETP”.

It is not readily apparent how proposed paragraphs 82AAT(1B)(ba) and 82AAT(1CC)(ba) will work in practice.  While the EM explains the restriction as being temporal “they must first lodge the … notice … before requesting the contributions be split” the paragraphs themselves are more in the form of a quantitative restriction “a person cannot give or vary a notice … to the extent that the whole or any part of a contributions-splitting ETP is attributable to the contribution”.  This needs to be clarified.

(iv) Section 10B of the Surcharge Act

Proposed new section 10B of the Superannuation Contributions (Assessment & Collection) Act 1997 (“Surcharge” Act) provides as follows: -

“(1) If surchargeable contributions of a member for a financial year are included in a contributions-splitting ETP, then the holder of the contributions included in the contributions-splitting ETP, and the person liable to pay the surcharge on them, is: 
(a) if, at the time when an assessment is made of the surcharge payable on the surchargeable contributions of the member for the financial year, the superannuation provider who made the contributions-splitting ETP holds any contributed amounts in respect of the member for the financial year—that superannuation provider; and 

(b) otherwise—the member”.
The EM states, at Page 11: -

“The normal rule that the holder of the surchargeable contributions at the time an assessment is received is liable to pay the surcharge applies, except in cases where no provider holds surchargeable contributions for the member (because they have been transferred as part of a contributions-splitting ETP to another fund or within the fund for a spouse) in which case the original fund will generally be the holder and liable to pay the surcharge”.

If you delete the words in parentheses the end of this sentence reads as follows: -

“except in cases where no provider holds surchargeable contributions for the member … in which case the original fund will generally be the holder and liable to pay the surcharge”.
Quite apart from the questionable precedents established by the surcharge - that one taxpayer (the fund) is liable for tax based on the adjusted taxable income of another taxpayer (the member) and the notion that individual contributions are “held’ or “transferred” - this sentence is contradictory.  It states that “no provider holds surchargeable contributions … in which case the original fund will generally be the holder” – this would appear to constitute a statutory deeming that the original fund retains the surchargeable contributions even if an amount representing those contributions has been rolled over.
(v) Sub-sections 10B(2) – (4) of the Surcharge Act

The position is made worse by proposed new sub-sections 10B(2) – (4): -

“(2) If: 

(a) a member is liable to pay an amount to the Commissioner under paragraph (1)(b); and 
(b) there is a superannuation provider for the member at the time when the assessment is made; 

the member may direct the superannuation provider to pay to the Commissioner the whole or a part of the amount and to make any necessary reduction in the benefits to which the member would otherwise be entitled.
(3) A direction under subsection (2) only has effect to the extent that the superannuation provider is able to pay the amount directed out of funds held by the provider on behalf of the member. 
(4) A superannuation provider to whom a direction is given under subsection (2) must comply with the direction to the extent that it has effect”.

This proposal simply serves to compound the difficulties with surcharge – we now have a third, totally unrelated taxpayer (second fund) incurring a liability for tax in respect of surchargeable contributions which it has never seen nor knows anything about.  Quite apart from the questionable principle underlying this, this poses an administrative issue for funds in administering surcharge assessments, as existing verification, reasonableness checking and reconciliation processes are based on the receipt of surchargable contributions in respect of the member into the fund.

Sub-section (2) appears to require that all funds, including defined benefit funds, “pay to the Commissioner the whole or a part of the amount”.  This is on contrast to the existing position with respect to defined benefit funds and should be re-examined.
(vi) SIS regulation 6.41

Proposed SIS regulation 6.41 creates the following definitions: -

“deductible contribution is defined as a contribution that is a deductible contribution for the Income Tax Assessment Act 1936 or the Income Tax Assessment Act 1997”.

It should be noted that “Deductible contribution” is not defined under the Income Tax Assessment Act 1936 nor the Income Tax Assessment Act 1997.
(vii) New paragraph 6.44(1)(f)
Proposed new SIS Regulation 6.44 states that an application must be accepted if certain conditions are satisfied.  Proposed new paragraph 6.44(1)(f) states as follows: -

“(f) the trustee has not already rolled over, transferred or allotted an amount of the applicant’s benefits for the benefit of the applicant’s spouse in the financial year in which the application is received”.

While we appreciate the policy intent, as per the ES-SIS, is that: -

“This facilitates administration by ensuring transfers are limited to one per year”

by drafting this sub-regulation in terms of when the roll-over is effected, as opposed to either the financial year in respect of which the roll-over was made or the financial year in which the application was received, this may leads to unintended consequences.

By way of illustration: -

Given that applications may be accepted up to 30th June in a financial year with respect to contributions received in the previous financial year, and the application can be effected up to 90 days after receipt, this can be illustrated as the following scenario: -

Financial Year 1


Financial Year 2


Financial Year 3

Contributions received

Application received


Roll-overs effected

up to 30th June


up to 30th September

As can be seen, there is a period of up to 90 days in Year 3 in which roll-overs in respect of contributions received in Year 1, and applications received in Year 2, can be effected.

The current wording of proposed SIS paragraph 6.44(1)(f) – that the trustee must accept an application provided: -

“(f) the trustee has not already rolled over, transferred or allotted an amount of the applicant’s benefits for the benefit of the applicant’s spouse in the financial year in which the application is received”

would, if a roll-over were effected between 1st July and 30th September in Year 3 in respect of contributions received in Year 1, effectively serve to preclude an application being made in Year 3 with respect to contributions received in Year 2.  We take it that this is not the intended outcome.

Accordingly, we suggest that paragraph 6.44(1)(f) is redrafted either to refer to a roll-over with respect to contributions received in a particular financial year or to refer to an application received in a particular financial year, irrespective of when the application was effected.

(viii) SIS paragraph 6.44(1)(g)

Proposed new SIS paragraph 6.44(1)(g) states that an application must be accepted if 

“(g) the applicant is not a protected member”;

We take it that this is to be measured at the time the application is received.  For the avoidance of doubt, this should be made explicit.

(ix) SIS paragraph 6.44(1)(h)

Similarly, proposed new SIS paragraph 6.44(1)(h) states that the application must be accepted if 

“(h) the applicant would not become a protected member as a consequence of accepting the application”.

Again, given that the trustee has 90 days in which to effect a roll-over, it should be clarified that this test is to be applied at the time the application is received.

(x) SIS regulations 6.46, 6.47 and 6.48

The headings to proposed new SIS regulations 6.46, 6.47 and 6.48 states that the trustee “may” do something, whereas the regulations themselves stipulate that the actions are mandatory.  We suggest that the headings be amended to reflect the content of the regulations.

(xi) Paragraph 98B(2)(a) of the Tax Regulations

Proposed new paragraph 98B(2)(a) of the Tax regulations effectively limits the taxpayer’s election with respect to the roll-over of the contribution splitting ETP by providing that the taxpayer is taken to have specified: -

“that the ETP consists only of the taxed elements of a post- June 83 component, the untaxed element of a post- June 83 component and undeducted contributions”.

As this is a little ambiguous, we would suggest a qualification along the lines of “can only consist of” or “if applicable”, as a straight reading of this paragraph would serve to suggest that any given ETP will consist of all three components when it is most likely that it will only consist of one (taxed element).

(xii) Paragraph 98B(2)(b) of the Tax Regulations

Proposed new paragraph 98B(2)(b) of the Tax regulations effectively limits the taxpayer’s election with respect to the roll-over of the contribution splitting ETP by providing that the taxpayer is taken to have specified: -
“that the sum of the amounts of the taxed element of the post-June 83 component and the untaxed element of the post-June 83 component does not exceed 70% of the taxpayer’s deductible contributions (within the meaning of Division 6.7 of the Superannuation Industry (Supervision) Regulations 1994 or Division 4.6 of the Retirement Savings Account Regulations 1997) made in the previous financial year”.

Our first observation is that these Tax Regulations, in referring to a tax concept – deductible contributions – instead of referring to the tax legislation instead loops indirectly through the SIS and RSA legislation.

Secondly, the definition in the SIS regulation in turn cross-refers to the Income Tax Assessment Acts 1936 and 1997, yet no such definition exists in these Acts.

Thirdly, as it is impossible for a trustee to ascertain whether contributions are deductible, is the effect of paragraph 98B(2)(b) that the trustee is entitled to rely on this purported ”deeming”, in conjunction with the taxpayer’s application, in determining the amount of deductible contributions?  Has any consideration been given to applicant making a specific declaration as to the amount of deductible contributions, with a penalty attached for a false declaration?

Fourthly, has consideration been given to substituting the concept of “taxable contribution”, which is both a defined term and a matter known to the trustee, for “deductible contribution”?

Finally, there is a timing issue here as well.

Returning to the example given above: -

Given that applications may be accepted up to 30th June in a financial year with respect to contributions received in the previous financial year, and the application can be effected up to 90 days after receipt, this can be illustrated as the following scenario: -

Financial Year 1


Financial Year 2


Financial Year 3

Contributions received

Application received


Roll-overs effected

up to 30th June


up to 30th September

As can be seen, there is a period of up to 90 days in Year 3 in which roll-overs in respect of contributions received in Year 1, and applications received in Year 2, can be effected.
(xiii) Paragraph 98B(2)(c)

Proposed new paragraph 98B(2)(b) provides that the taxpayer is taken to have specified with respect to a roll-over (which may occur as late as Year 3): -
“that the sum of the amounts of the taxed element … and the untaxed element … does not exceed 70% of the taxpayer’s deductible contributions … made in the previous financial year”.
In the example given above, as the roll-over is effected in Year 3, the specification is with respect to contributions made in Year 2, when the roll-over is with effect to contributions made in Year 1.  We suggest that this be re-drafted to reflect this.

(xiv) Paragraph 98B(2)(c)

A similar timing issue applies to proposed new paragraph 98B(2)(c) with respect to undeducted contributions.
(xv) Sub-regulation 98C(c)

Proposed new Sub-regulation 98C(c) provides that the information to be given to the Commissioner includes

“the total amounts of deductible and undeducted contributions made in the previous financial year”.

Section 27HA provides as follows: -

(1) A person who pays a contributions-splitting ETP in a financial year must give the Commissioner a statement setting out the matters required by the regulations.

(2) The statement must be given:

(a) on or before 31 October in the next financial year; or

(b) by such later date (if any) as the Commissioner allows”.
Here as well there is a timing issue.

Again, as per the example given above: -

Given that applications may be accepted up to 30th June in a financial year, the application can be effected up to 90 days after receipt, and the roll-over must be reported on or before 31st October in the next financial year, this can be illustrated as follows: -

Financial Year 1
Financial Year 2

Financial Year 3

Financial Year 4

Contributions

Application received

Roll-overs effected

Roll-over reported

received

up to 30th June

up to 30th September

up to 31st October

As can be seen, it is possible that a roll-over with respect to contributions received in Year 1 is reported as late as Year 4, yet the information to be provided under sub-regulation 98C(c) is “the total amounts of deductible and undeducted contributions made in the previous financial year”.  The previous financial year could be either Year 2 or Year 3, depending on your interpretation, but is not Year 1.  This will need to be rectified.

++++++++++

Should you have any queries with respect to this submission, please do not hesitate to contact the author.
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