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17 October 2003
The 

 DOCPROPERTY FirstName \* MERGEFORMAT Secretary 

 DOCPROPERTY LastName \* MERGEFORMAT 
Senate Economics Legislation Committee
Room SG.64
Parliament House

CANBERRA  ACT  2600

By email:  economics.sen@aph.gov.au DOCPROPERTY  "DeliveryDetails"  \* MERGEFORMAT 
Dear Secretary
Inquiry into the Taxation Laws Amendment (Superannuation Contributions Splitting) Bill 2003
CPA Australia and its Superannuation Centre of Excellence (“Super CoE”) welcome the opportunity to provide comments on the above Bill. 

General Comments

As indicated in our submission to Treasury in relation to the consultation paper on the above proposal, CPA Australia and its Super CoE are supportive of the initiative to allow the splitting of superannuation contributions/benefits as it will provide a mechanism for spouses to share their superannuation benefits and in doing so will enhance the accessibility of superannuation to low income or non-working spouses.  As such, it will provide encouragement for couples to maximise their superannuation benefits.

We note that the above Bill does not in itself provide the legislative base for the splitting of contributions which will be included in regulations to the Superannuation Industry (Supervision) Act 1993 (the SIS legislation).  

Instead, the Bill deals with amendments to the Income tax Assessment Act 1936 (the Tax Act) to give effect to the taxation treatment of a contribution split when it is rolled over to another account and/or fund, and to the Superannuation Contributions Tax (Assessment and Collection) Act 1997 (the surcharge legislation) to ensure that any surcharge liability attached to the original contribution remains with the sending spouse.

We also note that the SIS regulations to give effect to the contribution splitting regime were issued very late 13 October 2003 together with the draft income tax regulations.  Our comments may vary once we have had a chance to consider these regulations in detail.

The Contribution Splitting Methodology

Even though the above Bill does not provide the legislative base for contribution splitting, the Explanatory Memorandum (the EM) issued with the above Bill provides the rationale behind the contribution splitting regime.  As such, CPA Australia and its Super CoE believe that it is appropriate that we provide some commentary regarding the contribution splitting methodology being suggested in the EM.

CPA Australia and its Super CoE believe that it would be appropriate for consideration to be given as to whether the proposed annual benefit split is the most appropriate methodology for giving effect to the contribution splitting regime.

CPA Australia and its Super CoE believe that the contribution splitting regime should be as simple and cost effective as possible.  To achieve this, splitting should occur at the benefit end rather than on an annual basis.  This would avoid the need for two separate accounts incurring separate management, entry and exit fees once the sending spouse transfers contributions to a separate account in the name of the receiving spouse.  

We note that a benefit-end split would not hand over control of the contributions that are ultimately subject to the split to the receiving spouse until the benefit-end split occurs.  However, in a family unit, there would be a realistic expectation that both members of the couple would have some input into the investment choices of the sending spouses benefits prior to the split at benefit end.

As well, defined benefit funds would be fully catered for and the administrative and associated burdens on superannuation funds would not be as onerous.

Administrative Costs

The proposed contribution splitting methodology will require superannuation providers to substantially alter their administrative systems/documentation to offer contribution splitting including:

· trust deed amendments;

· new processes for “rollover” of split contributions to an internal or external fund spouse account; 

· new recording systems to record split contributions and to process the relevant eligible termination payment (ETP) documentation;

· establishment of receiving spouse accounts/procedures to transfer benefits out of the fund once a contribution has been split;

· reporting and recording for surcharge purposes;

· new “rollover” transaction documentation for each account (member and spouse) which needs to be recognised by other system processes and for annual member statement purposes;
· creation of one or multiple new fee types to cover/recover costs; and

· member communication and reporting.
We note that the above will involve substantial costs for superannuation providers to establish and maintain the contribution splitting regime in the format as outlined in the EM.

The EM also indicates that the superannuation provider can levy fees on the receiving spouse or the sending spouse to cover the costs of giving effect to a contribution split.  

CPA Australia and its Super CoE believe that the cost of providing this service to all members should be borne (and will be borne) by the entire fund membership and not just those taking advantage of the contribution split.  As such, the costs of establishing and maintaining the necessary administrative systems, support for those systems, documentation and so on, would be borne by the entire membership base and that the cost borne by the members taking advantage of contribution split will simply represent that processing costs of the contribution split – a very small portion of the total costs incurred by the funds in relation to the regime.

Specific Comments

The Bill, as it stands, amends the Tax Act and the surcharge legislation for the tax and surcharge consequences of the contribution splitting regime.  Our comments are as follows:

Objectives of the Proposals

The EM indicates that the splitting of superannuation contributions will assist families to maximise the benefits available in superannuation and provide an avenue for spouses to share in superannuation benefits.  Effectively, it will provide couples with access to two ETP tax-free thresholds and two reasonable benefit limit amounts.

The proposals as outlined in the EM cater for the traditional family unit by allowing spouses to share their superannuation benefits.  The EM is silent on the definition of “spouse” but presumably it will be consistent with the current definition of spouse contained in the SIS legislation which covers only married and de-facto couples.  

CPA Australia and its Super CoE are concerned that no similar initiatives and taxation concessions have been considered in respect of single parent families and same sex partners. 

We note that under Australian legislation it is recognised that the assets and income required by couples wishing to maintain a particular lifestyle are less than double the assets and income of individuals wishing to maintain a similar lifestyle.  For example, under the age pension rules of the social security legislation, the assets test for age pension for a couple does not double the asset test threshold of a single person.  

By way of example, for the full age pension, a homeowner single must have assets of less then $149,500 while a homeowner couple must have assets of less than $212,500 and not $299,000.  

This raises equity issues for single Australians – if family units get the benefit of double tax-free amounts/RBL amounts, single Australians should get some benefit of a higher tax-free threshold/RBL that reflects current practices/thinking throughout the social security regime.  

Consideration should be given to what incentives can be offered to single Australians that reflect the above benefits that are now being offered to couples and the generally accepted ratio of asset/income levels generally required by couples and individuals to maintain similar lifestyles.

Reference to the Split Contributions

The amount of the contribution which is split under the contribution splitting regime is referred to as a “contributions-splitting ETP” in the Bill.  

However, the amendment to sec 27A(1) – item 6 specifically excludes the split amount from the ETP definition while it will be included as an ETP under the proposed (b)(b).

To avoid confusion, CPA Australia and its Super CoE recommends that the split amount should not be known as a contributions-splitting ETP as this implies that the amount is taxable at all times.  It would be more appropriate for the amount to be as a “contributions-splitting amount”.

Once the split contribution becomes taxable (i.e. received in cash by the receiving spouse), it would then be appropriate for it to be referred as a contributions-splitting ETP.

Eligible Service Period Definition

The amendment proposes that the eligible service period (ESP) include a category of ETPs of “in any other case”.  If an ETP falls into this category, the ESP is a period of zero days.

To avoid confusion and potential unintended consequences in the future, it would be more appropriate for this to read “where the relevant eligible termination payment is a “contributions-splitting amount – a period of zero days”.

Section 27D Amendment

This amendment refers to regulations that will prescribe circumstances under which an election will be effective for the purposes of section 27D.  These regulations were released late 13 October 2003.  Based on our initial review of the draft income tax regulations, this amendment appears to be appropriate.

Contribution Splitting ETPs

Information as prescribed under the regulations must be provided to the Australian Taxation Office (the ATO).  These regulations were released late 13 October 2003.  Based on our initial review of the draft income tax regulations, it appears that appropriate information is being sought.  

We note that the draft regulations do not specify how this information is to be reported to the ATO.  Care should be taken to ensure that the reporting requirements do not impose unreasonable costs on superannuation providers and that the reporting obligations build upon such obligations that already exist for the funds (e.g. the surcharge reporting regime).

Inter-relationship between sec 82AAT and the contribution splitting regime

We note that the draft SIS regulations that will give effect to the contribution splitting regime were released late 13 October 2003.  Our comments below are based on our initial review of these regulations.  

Based on the information in the EM, the sec 82AAT notice must be given prior to the contribution splitting notice being given to the superannuation provider.  

Because of the serious ramifications for self-employed persons to provide the notices in the appropriate order, the relevant regulations need to interact appropriately.  Therefore, if the SIS regulations require a contributions splitting notice to be given to a fund within say 2 months of year end, it is unlikely that a self-employed person will have given the fund the relevant sec 82AAT notice.  

Based on our initial review of the SIS regulations, it appears that the sending spouse may apply for a contribution split to occur “during the financial year”.  If this is the case, self-employed persons may never be able to split their super contributions due to a mismatch of the SIS regulation requirements regarding the applications and the Tax Act requirements regarding the sec 82AAT notice.

In addition, there will need to be a significant education program undertaken to ensure that the self-employed are aware of this requirement.

We note that the inter-relationship between the fund’s financial year and the individual’s financial year may not be appropriate.  For example, many super funds have substituted accounting periods (SAPs) in which case an individual with a 30 June tax year will be required to make a contribution split application during the fund’s financial year.  If the fund is required to consider the applications based on the individual’s financial year, this will require the fund to maintain additional records based on a 30 June year end and not its own SAP.  The application of the contribution splitting regime to funds with SAPs needs to be carefully considered.

It should also be noted that self-employed persons would be unable to provide a standing splitting notice to a superannuation provider if this was available under the contribution splitting regime.

Should you have any queries or require further information, please contact Ms Noelle Kelleher, a member of CPA Australia’s Superannuation Centre of Excellence, at Ernst & Young on Tel: (03) 9288 8756.

Yours sincerely
Greg Larsen, FCPA

Chief Executive

CPA Australia


Copy:
L Lang, C Crack, D Maloney
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