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treasury Submission to the Senate standing Committee on economics Inquiry into the Taxation Laws Amendment (Superannuation contributions splitting) Bill 2003

In its 2001 pre-election statement on superannuation, A Better Superannuation System, the Government announced that it would allow spouses to split their superannuation contributions.  
Contributions splitting aims to assist families to maximise the benefits available in superannuation.  In particular by splitting contributions the measure will allow single income families access to two Reasonable Benefit Limits and two Low Rate ETP thresholds.

It will also provide an avenue for spouses to share their superannuation.  In particular, the policy will allow low income spouses who may not otherwise have significant superannuation to accumulate and control their own superannuation savings.

The Government has undertaken an extensive public consultation process in relation to this policy, commencing with the release of the splitting consultation paper in September 2002.  Taking into account submissions received on the consultation paper, the Government released draft regulations for consultation on 14 October 2003.  The regulations contain the details of the proposed operation of the splitting regime.

The Government has also introduced the Bill that has been referred to the Committee, the Taxation Laws Amendment (Superannuation Contributions Splitting) Bill 2003 (the Bill), to provide for the taxation treatment of contributions that are subject to a splitting arrangement.  

Main Policy Features

Annual split 
The proposed regulations provide for an 'annual split' model for the splitting of superannuation contributions.  That is, after the end of the financial year the member could request that contributions made in the previous year be split with their spouse.  

In effect, the ‘split of contributions’ will take the form of a transfer of part of the member’s benefit to their spouse, with the amount transferred determined by reference to the amount of contributions made in the previous year.

The fund would give effect to the request by transferring the relevant amount from the member's account to an account for the spouse (either in the same or a different fund).  
Commencement  
Under the proposed regulations eligible members would first be able to request a split of their contributions from 1 July 2004 (such a request would relate to contributions made in the financial year to 30 June 2004).  However, compliance with splitting requests would be voluntary on funds until 1 July 2005.  From 1 July 2005 trustees would be required to give effect to any eligible requests.
Application
Under the proposed regulations splitting will only be available to members who have only an accumulation interest in the fund.


· 
· 

Cap on amount able to be split
 The proposed regulations provide for caps to the amount of contributions that can be split, as a percentage of the total contribution.  For undeducted contributions, up to 100% of the contribution may be split.  For personal deductible and employer contributions, no more than 70% of the contribution may be split.  The cap will ensure that sufficient funds are present in an account to meet potential taxation and surcharge liabilities.

Treatment of split amount in receiving fund
Under the proposed regulations where an amount of contributions has been received in an account as a result of a contributions split that amount will be preserved and will be considered to be minimum benefits.


Requirements on fund under proposed regulations
Funds will need to give effect to an eligible request as soon as possible but in any case no later than 90 days after it is made. 
A fund is not required to give effect to a request if the member requesting the split is a ‘protected member’ or would gain such status following a split.  However, it is open to trustees to accept an application to split under these circumstances.  

Splitting is not allowed in the event that the receiving spouse is able to access their superannuation savings at the time of the split as a result of retirement, death, permanent incapacity or attaining the age of 65 years.  This prevents the splitting measure from being abused as a means of accessing superannuation savings early.

In the event that a trustee refuses an application, the trustee must inform the member, in writing, as soon as possible.
Funds will be required to report details of any contribution splits to the Australian Taxation Office.

Tax and surcharge consequences under the Bill
The basic principles of the taxation treatment of contributions splitting will be that contributions of a member (the splitting spouse) that are split in favour of their spouse (the receiving spouse) will be considered to be an eligible termination payment (ETP) roll-over for the receiving spouse.  The practical effect of this is that the “end benefit” taxation of the split contribution is deferred until the benefits are subsequently withdrawn.  
Any surcharge liability that arises in respect of any contributions that have been split will remain associated with the splitting spouse (and will generally be payable by the superannuation provider to which those contributions were originally made).

Contributions by the self-employed
Self-employed persons who make contributions for which they wish to claim a tax deduction and who wish to utilise splitting will need to ensure that they advise the fund of their intention to claim a deduction before making an application to split their contributions.  Amendments contained in the Taxation Laws Amendment (Superannuation Contributions Splitting) Bill 2003 operate to prevent a taxpayer from giving notice of an intention to claim a deduction in respect of amounts that have been split.  This will avoid the administrative difficulties that would otherwise arise.
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