EXPLANATORY MEMORANDUM

An explanatory memorandum (EM) explains the need for, and effect of, the action being recommended to the Governor General. An EM is a non-public document to be released after 30 years. It should:

· be in present tense;

· be no more than 2 pages;

· be self-contained and free from jargon; and

· state the purpose of the proposed instrument.

If a more detailed explanation is necessary such as in the case of complex regulations, consideration should be given to including it as an attachment to the EM.

A regulation impact statement is not required in an EM.

EXPLANATORY MATERIAL

The purpose of the proposed regulations is to facilitate the splitting of superannuation contributions between a member and their spouse.  

The splitting of superannuation contributions will assist families to maximise the benefits available in superannuation and provide an avenue for spouses to share in superannuation benefits.  It will be of particular benefit to low income or non working spouses by allowing them to have superannuation assets under their own control and have their own income in retirement.

It will provide single income couples, including those not able to make voluntary contributions, with access to two low rate ETP thresholds and two reasonable benefit limits in the same way as dual income families.

The proposed regulations provide for an 'annual split' model for the splitting of superannuation contributions.  That is, after the end of the financial year the member could request that contributions made in the previous year be split with their spouse.  

In effect, the ‘split of contributions’ will take the form of a transfer of part of the member’s benefit to their spouse, with the amount transferred determined by reference to the amount of contributions made in the previous year.

The fund would give effect to the request by transferring the relevant amount from the member's account to an account for the spouse (either in the same or a different fund).  

The amount that could be transferred would be limited to 70% of the member's deductible contributions made in the previous financial year plus 100% of the member's undeducted contributions made in the previous financial year.  Consequential amendments to taxation legislation will ensure that the transfer is treated as an eligible termination payment rollover.

The proposed Regulations would only apply to superannuation fund members who hold only an accumulation interest in the fund.

The proposed Regulations would apply from 1 July 2004, but would only be mandatory on funds in respect of requests received on or after 1 July 2005.

Details of the proposed Regulations are set out in the Attachment. 

ATTACHMENT

Superannuation Industry (Supervision) Amendment Regulations 2003 (No.   ) 

Explanation of the amendments 

Regulation 1 – specifies the name of the proposed Regulations as the Superannuation Industry (Supervision) Amendment Regulations 2003 (No.   ).

Regulation 2 – provides that the proposed Regulations commence on 1 July 2004.

Regulation 3 – provides that Schedule 1 amends the Superannuation Industry (Supervision) Regulations 1994.

Schedule 1 – Amendments

Items 1 and 2 insert the definitions of sending spouse and receiving spouse into subregulation 1.03(1).  The definitions provide that the terms have the meanings given by new paragraphs 6.45(a) and 6.45(b) respectively.  

Listing the definitions in subregulation 1.03(1) is necessary to allow the definitions to apply throughout the Superannuation Industry (Supervision) Regulations 1994, rather than only in Part 6.

A ‘sending spouse’ is the fund member who requests the transfer to their spouse.  A ‘receiving spouse’ is the spouse whom receives the transfer.

Items 3 and 4 amend the definition of prescribed class in existing regulation 3.01. 

Under subparagraph 18(1)(a)(ii) of the Act, a standard employer-sponsored fund becomes a public offer fund if it contains any members that are not standard employer-sponsored members and not members of a prescribed class.

Item 3 places an ‘or’ at the end of paragraph 3.01(h) to allow for the insertion of a new prescribed class clause.

Item 4 inserts new paragraph 3.01(i), which provides that a receiving spouse for whom an interest has been created in the fund under new Division 6.7 (refer item 8) is a member of a prescribed class.  This means that creating an interest in the fund for the spouse in such circumstances will not cause the fund to become a public offer fund.

Item 5 substitutes a new paragraph 5.06(1).  The current paragraph provides that benefits rolled over or transferred to a regulated superannuation fund are taken to be minimum benefits in the regulated superannuation fund.  The new paragraph retains this meaning but also provides that benefits allotted under new Division 6.7 to an interest in a regulated superannuation fund held by, or created for a receiving spouse are taken to be minimum benefits in the regulated superannuation fund.

Item 6 moves current regulation 6.15 to subregulation 6.15(1) and inserts new subregulation 6.15(2) which provides that benefits allotted under new Division 6.7 to an interest in a regulated superannuation fund held by, or created for, a receiving spouse are taken to be preserved benefits.

Item 7 substitutes subparagraph 6.17(2)(a)(ii) for new subparagraphs 6.17(2)(a)(ii) and 6.17(2)(a)(iii).  Current subregulation 6.17(2) lists the ways in which superannuation benefits may be paid.  The new subparagraphs inserted by this item ensure that benefits transferred, rolled over or allotted under new Division 6.7 are also covered by this provision.  

Item 8 inserts new Division 6.7 Spouse contributions-splitting amounts.  

The new Division 6.7 provides the mechanism for member’s to request a split of their contributions (which is in effect a request to transfer an amount of their benefit to their spouse with the amount determined by reference to the previous year’s contributions) and outlines when and how trustees are to give effect to such a request

New Regulation 6.40 – Application 

This regulation provides that only members who hold only an accumulation interest in the fund will be able to make a request under Division 6.7. 

New Regulation 6.41 – Definitions for Division 6.7

This regulation provides the following definitions: 

applicant is defined as a member who makes an application under subregulation 6.43(1). 

deductible contribution is defined as a contribution that is a deductible contribution for the Income Tax Assessment Act 1936 or the Income Tax Assessment Act 1997. 

undeducted contribution is defined as a contribution to a superannuation fund for which no deductions are given under the Income Tax Assessment Act 1936. 

The relevance of the last two terms is that, under new subparagraph 6.44(1)(b), the size of a transfer to a member’s spouse is limited to 70% of a member’s deductible contributions in the previous financial year plus 100% of the members undeducted contributions in the previous financial year.

New Regulation 6.42 – Operating standards 

This regulation provides that a requirement set out in Division 6.7 is an operating standard applicable to the operation of funds.  Penalties can be applied for breaches of these standards. 

New Regulation 6.43 – Application to roll over or transfer an amount of contributions

New subregulation 6.43(1) provides that a member of a regulated superannuation fund may apply to the trustee of the fund to roll over, transfer or allot an amount of the member’s benefit for the benefit of the member’s spouse with the amount determined by reference to the amount of contributions made by, for, or on behalf of the member in the previous financial year.

New subregulation 6.43(2) provides that the application must be in writing and state the amount of the previous year’s contributions that they wish to rollover, transfer or allot (or a percentage to be used to determined that amount)

New subregulation 6.43(3) provides that the application must ask the trustee to do one of three things:

(a) allot an amount of the applicant’s benefit to an interest in the fund held by the applicant’s spouse (if an interest already exists for the spouse). 

(b) create a new interest in the fund for the applicant’s spouse into which the   amount is to be allotted (if there is no existing interest for the spouse and they wish to have one created – the fund can choose whether or not to create the interest by virtue of paragraph 6.44(1)(e)).

(c) roll over or transfer the amount to an interest in another regulated superannuation fund, approved deposit fund, EPSSS or to an RSA.

New subregulation 6.43(4) requires the application to state whether the spouse has already satisfied a relevant condition of release (and hence could access the amount if transferred to them).

New subregulation 6.43 (5) provides that, if the trustee requires further information relating to the request, the trustee must as soon as practicable ask the member for the information.

New Regulation 6.44 – Decision on application 

This regulation provides that the trustee of a superannuation fund must accept an application made by a member under subregulation 6.43(1) provided that certain conditions, listed as paragraphs (a) to (i), are met.  The regulation also provides that the trustee may choose to accept the application if only the conditions given by paragraphs (a) to (f) are satisfied, but they are not required to do so. 

The conditions are:

(a) the application complies with regulation 6.43

(b) the application relates to the rollover, transfer or allotting of an amount that is not more than the sum of 70% or the applicant’s deductible contributions and 100% of the applicant’s undeducted contributions for the previous financial year. The amount relating to deducted contributions is limited to 70% to facilitate administration (for example, this will ensure there are sufficient funds left in the member’s account to pay any surcharge liability)

(c) the application includes a statement to the effect that the spouse has not satisfied a condition of release mentioned in item 101, 102, 103, 106, 201, 202, 203, or 206 of Schedule 1, and the trustee has no reason to believe that the statement is untrue;

(d) if the applicant has specified another fund, or an RSA, to which the amount is to be rolled over or transferred, the fund or RSA will accept the amount;

(e) if the applicant has asked the trustee to create a new interest in the fund for the applicant’s spouse, the fund is willing to create the interest

(f) the trustee has not already rolled over, transferred or allotted an amount of the applicant’s benefits for the benefit of the applicant’s spouse in the financial year in which the application is received.  This facilitates administration by ensuring transfers are limited to one per year;

(g) the applicant is not a protected member;

(h) the applicant would not become a protected member as a consequence of accepting the application 

(i) the application is received:

(i)
on or after 1 July 2005; and

(ii)
before 1 April in a financial year.

The effect of the last condition is that it is optional for trustees to give effect to otherwise valid requests received before 1 July 2005, but mandatory on or after that date.  Trustees may also refuse an application if it is not made before 1 April in the year following the year the relevant contributions were made.

The following diagram illustrates the proposed timeframe: 


New Regulation 6.45 – Consequences if application accepted 

This regulation defines who is the ‘sending spouse’ and ‘receiving spouse’ for the purposes of the Part. A ‘sending spouse’ is the fund member who requests the transfer to their spouse.  A ‘receiving spouse’ is the spouse whom receives the transfer.
New Regulations 6.46, 6.47, 6.48

These regulations provide that if an application is accepted (as it must be in the circumstances outlined in regulation 6.44) then the trustee must give effect to the request within 90 days of receiving the application, or if additional information is required, within 90 days of receiving the additional information.  

Regulation 6.46 deals with the situation where the amount is to be allotted, regulation 6.47 deals with the situation where a new interest is to be created, and regulation 6.48 deals with the situation where the amount is to be rolled over or transferred.
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