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30 January 2004

The Secretary

Senate Economics Legislation Committee

Room SG.64

Parliament House

CANBERRA  ACT  2600

Via email:
economics.sen@aph.gov.au
Dear Secretary,

SAFETY IN SUPER – INDUSTRY FUNDS FORUM SUBMISSION

The Industry Funds Forum (IFF) appreciates the opportunity to make a submission to the Committee on the Superannuation Safety Amendment Bill 2003 and the Discussion Paper on Drafting Instructions for the Proposed Operating Standards released for comment on 11 December 2003.

Overview

The IFF has been an active participant in the Safety of Superannuation process including being involved in the Superannuation Working Group (SWG) process chaired by Don Mercer.  The IFF supports a strengthening of the safeguards of members’ superannuation money which is based on practical and cost-effective improvements directed to the best interests of members.

The IFF broadly supported the Government’s response to the SWG’s final report.

The IFF is generally supportive of the Bill and the Proposed Operating Standards to the extent that sufficient detail is available to assess the full impact of the proposals.  However we do wish to raise a number of issues which we believe should be addressed prior to the legislation being finalised.

Fit and Proper Test

The IFF supports the proposition that superannuation fund trustees should meet relevant tests to act in such a position.  However an appropriate balance needs to be struck between ensuring on the one hand that standards are sufficiently high to disqualify people who are 
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incapable of meeting the fiduciary and other responsibilities of a trustee, and on the other hand ensuring that the standards do not lead to an undesirable limitation on the types of persons able to be trustees.

One of the most noteworthy characteristics of the Australian superannuation system is the representative nature of the trustee system.  The introduction of a ‘fit and proper’ test must enhance the trustee system rather than limit and detract from it.  The provisions for 50% of trustee directors to represent members and for 50% to represent employers, in combination with the 2/3 minimum majority voting requirement have worked to produce a system that overwhelmingly operates with members’ interest as the foremost consideration of trustee directors.

The IFF has previously noted that a trustee board that functions smoothly will usually do so due to the range of personal characteristics, knowledge, skills (including generic skills such as analytical capacity and the ability to diligently question submissions it is considering, as well as being able to generate new ideas) and experience.  As earlier submitted by IFF the combination of skills and attributes of individual trustee directors has been one of the key factors in the success of the Australian trustee system.  It must also be recognised that trustee boards have access to, and routinely use, external expertise in the exercise of their functions.

Australia’s corporate landscape is replete with examples of companies with boards of directors with apparently impeccable qualifications in terms of education and business experience who have presided over the loss of extraordinary amounts of shareholders’ money.

The IFF believes that a trustee board should, as a whole (because it operates as a single entity being the synthesis of the contributions of all its members), have the appropriate skills (including those outlined above) and knowledge to be fit to direct the operations of a superannuation fund.  In other words a trustee should be considered on a collective basis as to whether it is fit for the task.

In relation to the competence standards, it is not clear what these will be.  However, the IFF strongly urges that competence standards be set at a level that enables genuine member participation at a trustee level.  The IFF also believes that natural justice considerations dictate that an appropriate appeals mechanism needs to be introduced to enable appeals to be lodged against an APRA decision to disqualify a trustee on the grounds of competence.  

In relation to the ‘proper’ criteria the IFF believes that this should be assessed on an individual basis.  The IFF believes that persons who have been convicted of a serious offence involving dishonesty; are an undischarged bankrupt; or have incurred a serious sanction from a relevant Government regulator are the type of persons who may be seen to fail the “proper” test.  

The IFF believes that APRA should release for comment a set of draft guidelines as to what they will regard as ‘fit and proper’.  The Proposed Operating Standards are so broad on this subject as to not offer any substantial guidance.

Recommendation

The IFF believes that the “fit and proper” test should be consistent with stated Government policy and be compatible with the equal representation structure that has served members of funds very well for many years.  The IFF also believes that an appeals mechanism should be introduced to enable appeals to be lodged against an APRA decision to disqualify a trustee on the grounds of incompetence.

Risk Management Strategies and Plans

The IFF supports the greater focus on managing risk that is inherent in the Bill.  However the IFF believes that some matters of detail should be addressed to improve the legislation.  In particular the IFF believes that the proposals in their current state will cause confusion amongst funds and members as to the constituent elements of Risk Management Strategies (RMSs) and Risk Management Plans (RMPs).  

We believe that RMSs should address high-order risk management policies and the trustee’s approach to its risk management responsibilities.  RMPs, on the other hand, should contain the relevant detail and address issues of implementation.

It is appropriate for RMSs to be available for perusal by members.  Such documents would contain important information that members have a right to examine in order to satisfy themselves as to the overall approach that the trustee is taking regarding risk management.  

However the IFF believes that it would be inappropriate for RMPs to be available to members or to any party other than the trustee or appropriate regulators.  It could defeat some of the very purposes of risk management – for example fraud prevention and protection of property – if relevant security measures and other details were in the public domain.

Recommendation

Risk Management Strategies should focus on high-level risk management policies and the trustee’s approach to managing risk, and Risk Management Plans should contain greater detail and implementation issues in relation to risk management.  RMSs should be available to members, but RMPs should not be available to members or any party other than the trustee and appropriate regulators.

“Approved Guarantee” – Schedule 1, Items 5-6

The IFF was most surprised to note that the changed definition of ‘approved guarantee’ appears to confer on APRA a new power to establish new standards for capital requirements.

The issue of capital requirements was of great concern to IFF during the SWG process and we, along with many other industry parties, made extensive submissions on the matter.  

This issue was the subject of considerable industry opposition and the Government agreed that no changes would be made.  The IFF applauded the Government’s response to the SWG’s report on capital requirements, which was to support the status quo.  No case has been made to depart from this position and the IFF opposes the proposed change.

Recommendation

The IFF opposes the proposed definition of ‘approved guarantee’ in Section 11E.

“Trustee licence cancellation” – Schedule 1, Item 29G

It would appear that this provision empowers APRA to unilaterally cancel a (collective) trustee’s licence if an individual director becomes disqualified.  The IFF believes that this is an unwarranted provision as it places the other directors and the members of the fund in a position where the actions of one director could imperil the trustee’s status solely on the basis of APRA’s judgement.

Recommendation

The IFF opposes APRA having the unilateral power to cancel a trustee’s licence because an individual director becomes disqualified.  

“Amalgamation of Funds” - Schedule 1, Item 58, New Part 18

The IFF believes that the role of APRA and the Government in the process of fund amalgamation should be confined to the traditional role of ensuring, as far as possible, similar benefits for members between the funds involved.  The IFF believes that APRA should promulgate guidelines that it will use in determining the matters covered in this item.

Recommendation

The IFF believes that APRA should promulgate guidelines that it will use in determining the matters covered in this item.

If any further detail is required in relation to this matter please contact me.

Regards

IAN SILK

Convenor
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