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30 January 2004

The Secretary Senate Economics Legislation Committee


30 January 2004

The Secretary

Senate Economics Legislation Committee

Room SG.64

Parliament House

CANBERRA   ACT   2600

Dear Sir/Madam

Re: Superannuation Safety Amendment Bill 2003

Mercer Human Resource Consulting Pty Ltd is one of the leading providers of consulting and administrative services to a wide variety of superannuation funds.  We also operate one of Australia’s largest superannuation master trusts.  We are therefore extremely interested in the Superannuation Safety Amendment Bill and welcome the opportunity to comment.

We generally support the Bill.  In particular we agree that:

· there should not be a capital requirement for non-public offer funds;

· there should be different classes of licence for different types of fund;

· there is a need for appropriate risk management plans (although there are some details which could be simplified).

Nevertheless we have a number of concerns with the Bill.  The main issues include:

· The required use of licence numbers on certain documents is likely to result in unnecessary costs; 

· The need to separately register superannuation entities controlled by the trustee appears to create inefficiencies.  This could be solved by applying for registration of the entities at the same time as applying for the licence;

· There is likely to be considerable confusion regarding the differences between risk management strategies, risk management plans and risk management statements;

· Many trustees are responsible for only one fund and it seems excessive and unnecessary to require such a trustee to adopt both a risk management strategy in respect of its own operations and a risk management plan in respect of the fund’s activities.  Policy objectives would be better achieved, with lower cost to the industry, if a single risk management plan was required in such circumstances;

· There appears to be unnecessary duplication in reporting trustee director changes to both APRA and ASIC;

· Greater information on the proposed fitness and propriety requirements is necessary before we can comment fully;

· The requirements in relation to equal representation for non-public offer funds will create practical difficulties for employers, employees and trustees;   
· The additional reporting requirements placed on actuaries and auditors in relation to a fund in (or about to be in) an unsatisfactory financial position need to be modified to remove the requirements for multiple reporting of the same event and remove the need for reporting when immediate action has been taken to rectify the shortfall;

· Further legislative changes are necessary to simplify the superannuation system to enable trustees and others involved in the management of superannuation funds to concentrate more on the important security issues.

We have elaborated further on these issues on subsequent pages.  

We also note however, that the draft Bill only provides a broad framework for the new legislation.  Much of the important detail will be included in yet to be seen regulations and much will also depend on the practices and procedures put in place by APRA.  Without seeing these regulations and procedures, it is not possible to provide conclusive comments on many issues.  Issues such as how APRA determines the fitness and propriety of trustees and trustee directors will be a critical part of the process.  Any approach will need to be carefully crafted if the best elements of the concept of equal representation (which have served funds well to date) are to be maintained.

It is also important for the Parliament to realise the likely impact of the new legislation.  You should be aware that in recent years there has been a rapid decline in the number of employers prepared to operate a stand alone corporate superannuation fund.  Many more funds are considering winding up due to the extra costs that will be incurred under the FSR requirements.  It is our view that the “APRA licensing” requirements, particularly coming so soon after the introduction of FSR, will result in a further significant decline in the number of corporate superannuation funds due to the costs involved.  (We note that Mercer offers its own master trust and also administers and/or advises a number of other multi-employer funds.  These funds have benefited from wind-ups which have already occurred and are expected to continue to benefit from future wind-ups.  As such our overall business is unlikely to be significantly affected.)  From an overall superannuation perspective, it may be a desirable outcome if the funds that wind up are currently badly managed.  However, our experience has shown that the significant majority of funds that are winding up have been well managed by responsible trustees.   Whilst many of these responsible trustees have not been experts, they have obtained and relied upon expert advice.  Further protection has been provided as most trustees are also members of the fund.  

The likely fall in the number of funds will result in a greater concentration of benefits in a smaller number of funds.  For those funds that choose to remain, the costs of running the fund will increase and this will have a flow-on effect to members.

MAJOR CONCERNS

Our major concerns with the draft legislation are set out below:

Use of licence numbers

Section 29DB requires APRA to issue trustees with a unique licence number.  

Section 29MA requires APRA to issue registrable superannuation entities with a unique registration number.

This will mean that the trustee may then have an ABN, an ACN, a TFN, a PRI (Participant Representative Identifier), an AFS licence number and now an APRA licence number.

In addition, each fund the trustee is responsible for may have its own ABN, TFN, SFN, SPIN and APRA registration number.

This is a total of 11 different identifiers for a single fund and its trustee.  We had understood that the ABN was supposed to be the single identifier in dealing with Government.  Sadly, for superannuation purposes, there is an ever increasing number of unique identifiers. 

Further, it would appear that at least 5 of these numbers must be shown on material issued to members (the trustee’s ABN or ACN, the fund’s ABN, the trustee’s AFS licence number, the trustee’s APRA licence number and the fund’s registration number).  We submit that this is bureaucratic overkill and will add considerable confusion to members.

We are particularly concerned with the need to include the APRA licence number and fund registration number in Product Disclosure Statements and other member material.  Once a licence is issued, it would appear that these documents would immediately need to be reissued with the relevant numbers shown.  The reissue of a PDS is not a cheap exercise and to be forced to do it for no other reason than to show 2 new numbers would seem to incur additional unnecessary costs that will be borne by the fund members.  

At the very least, we believe that there should be an exemption from showing these additional numbers on PDSs until the PDS has to be reissued for some other reason.

Registering a superannuation entity

It appears that after a trustee has been licensed, it must then apply to APRA to register the funds that it operates.  This involves further dealings with APRA, more administration costs and further delays.  In the vast majority of cases it would appear to be more efficient if the Act were to allow the application for registration of a superannuation entity to occur at the same time as the application for an APRA licence.

Further, under the Bill, it would technically be a requirement for the Trustee to reissue its PDS twice – once to include the Trustee licence number and then reissue it again when the fund registration number becomes available. 

Risk Management Strategies and Risk Management Plans

There is likely to be considerable confusion as to what should be in a Trustee’s Risk Management Strategy versus what should be included in a fund’s Risk Management Plan.  This confusion will be increased as trustees are already required to have an Investment Policy Statement and  Risk Management Statement to evidence their compliance with s52(f) of SIS, Reg 13.15A and Superannuation Circular II.D.7. 

We consider that this confusion could be minimised by “removing” all existing legislative requirements for Risk Management Statements and control of risks and replace them with an all encompassing section that sets out all of the risk management requirements.   This would enable trustees to more readily comprehend the total requirements rather than having to consider multiple parts of the Act, the Regulations and Circulars. 
Some other issues regarding Risk Management Plans etc are as follows:

1. We consider that there should be a requirement for the Risk Management Statement (as currently defined or as modified by our suggestions in 4 below) to form part of the overall Risk Management Plan for the fund.

2. More guidance is required as to how investment risks are required to be addressed.  For example, APRA has previously spoken about an “Investment Management Plan” being part of a broader Risk Management Plan.  However s29P(2)(a)(i) of the Bill merely requires the Risk Management Plan to “identify the risks to the investment strategy relevant to the entity”.  We consider that this section should have closer regard to s52(f) of SIS in prescribing requirements as regards management of investment risks.

.

3. Where a trustee is responsible for only one fund, it should be possible to meet the license requirement by having a single RMP that includes strategies for managing all risks relevant to the operations of the trustee and the fund. This would remove unnecessary duplication.

4. Trustees have often found difficulty in obtaining attestation of “compliance” with policies relating to use of derivatives from the Boards of Directors of investment managers.  Given the new risk management requirements, we believe the specific derivatives Risk Management Statement requirements under SIS (Reg 13.15A) should be removed and that derivatives be included amongst all risk aspects to be covered by the new comprehensive risk document. We submit that a more effective means of controlling risks relating to use of derivatives would be to have derivatives use covered by the licencing conditions for investment managers within FSRA and to only require trustees to obtain and assess specific derivatives use information (like Part B Investment Manager Risk Management Statements) when either directly using derivatives or investing with an investment manager not governed by FSRA licensing (eg. overseas based managers).  The auditors of the investment managers would assist in reviewing derivative controls as part of the annual audit process. This would be a compliance burden on managers however there are far fewer managers than superannuation funds and it is more appropriate for such compliance burdens to be borne by managers. Under the current system trustees are relatively powerless to monitor the internal derivatives activity of professional managers and extract complete attestations from them. What might seem on the surface a detailed treatment of derivatives by regulation is of questionable effectiveness.

5. Section 29PD requires that the trustee issue a copy of the Risk Management Plan to any member on request without charge.  Whilst this is generally reasonable, we consider that trustees should be able to charge an appropriate fee if more than one request is received from a member in any 12 month period (unless the Plan has been amended since the previous request.)  Trustees should also be able to provide access to a Risk Management Plan by notifying a member that it is available from a website, or by sending it by email, unless the member confirms that they require a hard copy.

Duplication of reporting

The proposed Section 29E(1)(f) requires a corporate trustee to advise APRA of any change in directors.

We note that Section 205B of Corporations Law already requires corporate trustees to lodge details of changes to directors with ASIC.  To also require notification to APRA seems to be unnecessary duplication. 

Fitness and propriety and adequacy of resources

The proposed amendments to paragraphs 31, 32 and 33 of SIS enable requirements covering the fitness and propriety of trustees and the adequacy of resources (including human resources, technical resources and financial resources) to be set by Regulation.

Without seeing the proposed regulations, it is difficult to comment on these aspects.  However we are very concerned that such significant issues are proposed to be dealt with by Regulation rather than the Act itself.  

As an example, we would be very concerned if the powers to regulate financial resources were in fact used to require a de facto capital requirement for non-public offer funds.

We would also be concerned if these powers discouraged effective equal representation in corporate funds.  The equal representation system, whilst it has some weaknesses, has generally proved effective.  Whilst many employee representatives have little financial knowledge, they have generally accepted the responsibilities of acting as a trustee.  As members of the fund, they have also been well aware that decisions that they make could affect their own benefits as well as those of other members.  The fitness requirements need to take into account the trustee’s willingness to seek appropriate external advice rather than putting too much weight on the particular skills of each individual.

Equal representation difficulties for non-public offer funds 

Proposed sections 63(7B, 7C and 7D) and 63(8) will make the operation of a non-public offer fund extremely difficult for both trustees and employers.  It is essential that more flexibility be incorporated to avoid significant disruption to the employer’s contribution processes and to avoid the employer having to contribute to more than one fund for the same employee.

The proposed section would make it a strict liability offence if the fund were to accept contributions whilst not complying with equal representation rules.  We note that the fund is generally deemed to comply with the rules if there is a vacancy – provided that the vacancy is filled within 90 days.  However the 90 day time frame is sometimes difficult to achieve.  

In some cases, the remaining trustees or trustee directors have found it difficult to find others willing to nominate.  On the other hand, where an election is necessary, the time involved in calling for nominations, distribution of voting papers, holding the election etc may exceed the 90 day period.

In such cases we consider it totally unreasonable to prohibit the fund from accepting contributions for a short period.  This restriction will also impact on the employer who may be required to contribute to the fund under the terms of an Award or in order to comply with the SG legislation.  The employer may need to enrol its employees in another fund in order to make perhaps only one month’s contributions.  After this time the employer may be able to revert to contributing to the original fund leaving a very small amount of assets in the new fund and members now having accounts in more than one fund.  This is totally inefficient and unnecessary.

For a defined benefit fund, the proposed section is even more illogical.  In effect the legislation would prohibit the employer from contributing to the fund which as a result could fall into an unsatisfactory financial position or even become technically insolvent.   

At the very least, this provision needs to be amended to allow APRA the discretion to deem the fund to be meeting the equal representation rules during such periods.  However, it would be preferable if Section 63 was effectively left unchanged.  We note that this would still allow APRA to issue a written notice directing the trustee not to accept any contributions from the employer sponsor under certain conditions.

Requirements for actuaries and auditors

The amendments to Section 130 of SIS require the actuary (auditor) to advise APRA if the actuary (auditor) considers that the fund’s financial position is or may be about to become unsatisfactory.   We do not believe that this requirement should apply in cases where the unsatisfactory financial position is immediately rectified or is insignificant.  

Further, under the Bill, the actuary (auditor) may need to report that the fund is in an unsatisfactory financial position on multiple occasions.  For example, as the Bill is written, the actuary would need to report following each actuarial function that was conducted.  This would apply even if the actuary had only recently advised APRA of the fact or opinion.  This unnecessary duplication could be minimised by amending the proposed Section 130(2A) to remove the reporting requirement if the actuary (auditor) had already so reported in the previous 12 months.

Other simplification opportunities

We are disappointed that more action has not been taken to simplify the myriad of legislative requirements currently imposed on trustees.  Many existing requirements do not add to the level of safety and may have little or no impact on protecting the Government’s revenue base.  The ever increasing requirements for reporting to Regulators and the various work tests for the over 65s are examples.  Requirements such as these merely divert trustee, administrator and advisor resources from more critical issues.   Greater simplification would enable more time to be spent on enhancing the level of security of members’ benefits.

Simplification of superannuation taxation, would also enable considerably more effort to be put into security issues.

We would be happy to discuss any of our concerns with you in more detail.  Please contact the writer on 03 9245 5552.

Yours Sincerely
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John Ward
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