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30 January 2004

The Secretary 

Senate Economics Legislation Committee

Room SG.64

Parliament House

CANBERRA ACT 2600

Email: economics.sen@aph.gov.au
Dear Secretary,

The Association of Superannuation Funds of Australia Limited (ASFA) would like to make this submission to the Senate Economics Legislation Committee on the Superannuation Safety Amendment Bill 2003 (“the Bill”).  This submission also deals with the Discussion Paper on Drafting Instructions for the proposed Operating Standards (“Proposed Operating Standards”), released by Treasury for comment on 11 December 2003.  We also make reference to the earlier Superannuation Safety Amendment Bill Exposure Draft (“Exposure Draft”), released in May 2003.

General Comments and Recommendations

ASFA has been actively involved in the Safety of Superannuation reform process, since it began in late 2001. We broadly support the requirements for risk management documentation and for licensing of trustees of superannuation funds by the regulator. In particular, we feel the Government’s October 2002 response to the Final Report of the Superannuation Working Group (SWG) was fair and measured.  

The initiative, if properly implemented, should assist in bolstering public confidence in the safety of superannuation. The Bill establishes the framework.  However, the success and cost-effectiveness of these reforms will depend on operational detail, as well as efficient and effective implementation by the regulator.  While this submission focuses on the Bill, it will also examine some of the recent proposals concerning the fit and proper test and capital requirements as outlined in the Proposed Operating Standards. 

Fit and Proper Test

ASFA holds the view that a fit and proper test on superannuation fund trustees should not impose inappropriate entry requirements on individual trustee directors and must respect the representative trustee system.  The representative trustee system appears to have been a major mitigator of agency risk within the Australian superannuation industry over the past decade and is an over-looked strength of our current regulatory regime.

The Proposed Operating Standards for the fit and proper test provides some of the important detail on the operation of this test. However, the Proposed Operating Standards for the fit and proper test does raise some concerns.  Generally, the definition of “fit and proper” seems very broad and inclusive to include “the overall standard of educational or technical qualification, knowledge, skills, experience, competence, diligence, judgement, character, honesty and integrity required to satisfactorily discharge the duties and responsibilities of an RSE licensee in a prudent manner”.  This list seems overly extensive.

In coming to terms with the fit and proper test, ASFA believes that fitness and propriety can be looked at separately.  Fitness has to do with the trustee board as a whole, having sufficient skill and knowledge to make informed decisions about directing and controlling a superannuation fund.  Propriety, on the other hand, has to do with the honesty, integrity and prudence of individual directors (or trustees where there is not a corporate structure).  

In this sense, each test needs to be applied at a different level.  Fitness should be determined on a collective basis.  Does the trustee board as a whole have the ability to make basic judgements and informed decisions?  Does it have access to the necessary expertise?  Is there a plan to ensure individual directors / trustees have access to future training?  Though we support on-going rather than up-front training obligations, such on-going obligations must be suitable and not unnecessarily onerous.  As well, fitness needs to recognise not only formal training in superannuation-related issues, but also the more general experiences of directors that contribute to the quality of their decision-making.

On the other hand, propriety should be evaluated on an individual basis.  ASFA has sympathy for screening out unsuitable persons and there may be a need to screen out individuals beyond those who have committed a dishonest offence or are undischarged bankrupts.  We would think that persons who have suffered serious sanction under SIS, related legislation or in relation to the management of “other people’s money” might also be unsuitable.  However, APRA must be very thorough in making such evaluations and must ensure that judgements as to propriety are relevant to being a superannuation fund trustee.

The Proposed Operating Standards suggests some highly subjective criteria in respect of APRA assessing propriety.  For example, it is proposed that APRA will have regard to whether the trustee or responsible officers of the trustee have:

“been involved in business practices that appear to be negligent, deceitful, oppressive, or otherwise improper or which otherwise reflect discredit on their method of conducting business” 

Making such assessments will be very difficult for APRA.  It is highly questionable whether it has the capacity to assess whether, for example, a business practice is improper, particularly where the activity does not involve managing “other people’s money”.  An incorrect assessment in this area could easily find APRA not only before the AAT but likely in court for defamation.  

If such highly subjective criteria are to be used, then APRA must be prepared to issue clear guidance on how it intends to apply such tests and take the highest degree of care and discretion in such application.

Recommendation 1 - ASFA recommends a fit and proper test that adheres to stated Government policy and respects the equal representation structure.  ASFA recommends fitness be assessed on a collective basis and propriety on an individual basis.

Capital Requirements

One issue that ASFA was vocal on throughout the SWG process was capital requirements for non public offer funds.  We were gravely concerned about proposals emanating from the SWG that all funds should meet minimum capital requirements.  The Government correctly chose to reject such a recommendation.  The Minister clearly stated in the Government response to Recommendation 16 of the SWG Final Report, “the Government supports the retention of the status quo for capital requirements at this time” (emphasis added).

However we are concerned about the Proposed Operating Standards for financial, human and technological resources.  One concern is that the financial resource requirements may be used to introduce de facto capital requirements on non public offer funds.  Such an approach would be unacceptable.  Our other concern is that any requirements for human and technological resources must recognise the high level of very efficient and effective outsourcing within the superannuation industry.  Superannuation funds often outsource functions to suitably qualified experts.

ASFA will be making a more detailed submission on the Proposed Operating Standards to Treasury in February 2004.

Risk Management Plans and Strategies
ASFA supports a greater appreciation of risk, both in the regulatory approach used by APRA and in how funds manage themselves.  We support funds developing appropriate risk management documentation that outlines the way they will identify, monitor and manage risks.  To this end, ASFA has produced a Risk Management Best Practice Paper for superannuation fund trustees and has consulted with, and made this document available to, both APRA and Treasury.  

The Bill is an improvement on the previous Exposure Draft, with more internal consistency between Risk Management Plan (RMP) and Risk Management Strategy (RMS) requirements, and the Proposed Operating Standards on Risk Management does appear to provide some necessary additional guidance.  We also endorse the removal of the obligation to lodge a business plan, proposed in the earlier Exposure Draft.

However, there remain difficulties with the risk management documentation requirements as proposed in the Bill notably: 

· confusion over the relative roles of the RMP and RMS;

· providing member access to the RMP; and

· the need to notify the regulator of all modifications to either document.

Therefore we propose an alternative configuration of documentation that is more practical, better reflects the SWG discussions and meets policy objectives.

Table One: Revised Risk Documentation Configuration

	
	Description
	Regulator Access
	Member Access

	RMS



	- A document that sets out risk mgmt policies and approaches (10-20 pages)

- Deals with both trustee and fund issues

- There can be fund specific attachments
	- Yes, lodged upon licensing and registration

- Material changes must be notified to regulator
	- Yes

	RMP

	- More detailed documentation that describes in detail actual risk management procedures 

	- Yes, available to regulator upon request

	- No


This configuration better reflects what was articulated by Don Mercer, chair of the SWG, when he noted at the Sydney Roundtable in March 2002 that the main risk management / compliance document would be concise.  

Having the RMS as a statement of overarching policies and approaches, as opposed to detailed implementation would make sense on a variety of levels.  

First, such a document could be of use to trustees.  It could articulate the trustees’ overall approach to risk and how it intended to identify, monitor and manage various risks.  Making the RMS a document focussed on policies and approaches would make it easier to identify material changes that must be notified to the regulator as well.

Second such a document would be of use to the regulator as it is more likely to be consulted.  If trustees were required to lodge all their risk management procedures and detailed implementation documentation, APRA would be swamped with thousands of pages of highly detailed information likely never to be consulted.  However, we recognise that APRA should always have access to this operational material and would likely consult it in the course of a specific review or other surveillance activities.

Lastly, this approach would mean the RMS would be produced in a format that is more approachable and understandable to members.  Funds would also be more likely to post this document on their website.

Making an overarching document available is the approach for listed companies contained within the Australian Stock Exchange Corporate Governance Council’s Principles of Good Corporate Governance and Best Practice Guidelines.  Principle 7 of the ASX Guidelines note that listed companies should develop an approach for identifying, assessing, monitoring and managing risk and that material changes to the company’s risk profile should be communicated to investors.  Rather than making available the company’s entire risk management documentation (which could be highly technical in nature and run into thousands of pages), the ASX Guidelines propose that listed companies prepare and make available, ideally by posting on its website, a description of the company’s risk management policy and internal compliance and control systems.  

Recommendation 2 – ASFA recommends a revised configuration of the risk management documentation as outlined in Table One of this submission.

With the RMS being a document that outlines the overall approach of the trustees to risk management, this means that the actual detail would be located in the RMP.  While this detail is important to trustees, it should only be of interest to the regulator from time to time.  

Making operational details, as opposed to policies and approaches, of risk management procedures publicly available raises its own very significant risks.  Such public disclosures (for example, where back-up data tapes are stored or who deposits cheques on particular days to particular branches) could provide potential criminals with the information they need to undertake successful fraud or theft.  

APRA should have full access to this documentation and be confident the RMP and risk management practices reflect what is in the RMS.  APRA should also be able to suggest improvements and take action where there is a serious deficiency.  However, there should not be any “micro-managing” of specific policies and procedures by APRA.  Just as APRA should have concern for the trustee to develop an appropriate investment strategy, it is not APRA’s concern to approve or disapprove particular investment decisions.  Similarly, APRA should not be second guessing specific procedures unless there is a genuine threat to member’s benefits.

Recommendation 3 – ASFA recommends that trustees be required to develop and maintain a Risk Management Plan (RMP) to operationalise the policies and approaches outlined in their Risk Management Strategy (RMS).  This document (or suite of documents) would contain procedural detail, would not be available to members but would be available to APRA.

Another problem with the current proposal is the lack of a “materiality” or “significance” test for notifying the regulator of changes to the risk management documentation.  Sections 29HC and 29PC (for RMSs and RMPs respectively) require the RSE licensee to notify APRA of any modification within 14 days.  Failure to do so is a strict liability offence.  

There is no limitation or definition of what constitutes modification of an RMS or RMP, meaning even the most insignificant change would require notification to the regulator.  Similarly there are no limitations on reporting by auditors or actuaries or in respect of licence breaches.  

In total, the lack of a materiality or significance test on these new reporting obligations will not only be an impost on industry but also potentially overwhelm the regulator.  

Such a problem was identified in a Report by the UK National Audit Office in its November 2002 report on the Occupational Pensions Regulatory Authority (OPRA) – the prudential regulator of occupational pensions in the UK.  The National Audit Office found over-reporting of breaches by industry.  This volume of breach reporting meant OPRA “risked being overwhelmed by the volume of cases they have to process, and therefore of giving insufficient attention to potentially serious cases” (p. 31).

To mitigate against such a situation, there should be materiality tests for modifications to risk management documentation (as well, as notification about licence breaches). Indeed the Minister’s October 2002 response to the SWG Final Report noted that there be notification of “changes of a material nature” and such moves also reflect introduction of a significance test in breach reporting for AFS Licensees under the Corporations Act 2001.
Recommendation 4 – ASFA recommends that trustees be required to notify APRA of material or significant modifications to their risk management documentation.
APRA / ASIC Co-operation
With two regulators licensing superannuation fund trustees (APRA and ASIC), there must be a clear commitment to eliminating unnecessary duplication or inconsistency.  Commitment to this must start from the most senior levels, with Treasury ensuring the regulators genuinely co-operate and that the legislative requirements in the Superannuation Industry (Supervision) Act 1993 (“the SIS Act”) operate in conjunction with the Corporations Act 2001 requirements.  

This co-operation must also extend down to the operational requirements.  The Australian Financial Services Licence (AFSL) and the proposed superannuation trustee licence will both seek to license trustee boards.  Information sharing arrangements should be developed where the information collected is used in both types of licensing.  Further, licensing requirements including the wording of questions, the structuring of the licence application, the requirements to provide supporting documentation and so forth should, where possible, be aligned. 

Specific areas where consistency should be sought include any responsible officer / key person requirements used by both regulators as well as ensuring the RMS requirements are broadly consistent with compliance documentation generally required of holders of an AFSL.

Timing
We support a 1 July 2004 commencement date for the regime with a two-year transitional period.  This is beneficial for a number of reasons.  It eliminates any potential overlap with the Financial Services Reform (FSR) transitional period, which ends 11 March 2004.  It also provides superannuation fund trustees with more time, either to prepare their entry to the regime or to make the necessary preparations to exit the industry.

However, there needs to be a genuine two-year transitional period.  From the outset, Treasury and APRA must complete the necessary regulations, operating standards, guidance and associated documentation and procedures by 1 July 2004 to ensure that trustees can apply as soon as possible.  The regime must be in place at the commencement of the two-year transitional period, not slowly rolled out over two years.  As well, in the final six months of the transitional period, APRA, under section 29CB(3), can refuse to accept further applications.  We oppose this particular provision in its current form.  Taken together, the implementation of the regime must be timely and section 29CB(3) amended to limit APRA discretion, to ensure the transitional period is genuinely for two years.

Cost

As superannuation fund members generally bear the costs of operating a fund, the overall cost impact of these reforms must be carefully considered.  The Government proposes that APRA’s costs be met through a licensing fee.  The strict cost recovery approach is in contrast to the additional funding provided by the Commonwealth to ASIC to assist in the implementation of FSR.  As both Safety of Super and FSR have sought to protect the community, there may be a need to consider some direct financial contribution from the Commonwealth to APRA to assist in the regime’s implementation. 

In the Bill’s Explanatory Memorandum, the additional direct cost to APRA is estimated at between $8 and 15 million.  If we assume a cost of $12 million and 1000 trustees become licensed, assuming a 2/3rd reduction in number of corporate funds, then the average fee would need to be $12,000.  There would likely be different fees for different classes.  However the fees would be in the thousands and tens of thousands – not the $150 to $540 fees for an AFSL.  Such a high fee may act as a barrier for entry, particularly for smaller funds.

However, licensing fees are merely the tip of the cost iceberg.  The associated costs to superannuation funds of FSR have been substantial.  Industry estimates of the overall cost to funds of FSR are between $20,000 and $100,000, with the majority paying between $40,000 and $45,000 to become FSR compliant.  It is anticipated that compliance with the Safety of Super reforms will be just as, if not more, costly.

Specific Comments and Recommendations

Schedule 1 – Licensing, Registration and Amalgamation
Items 5 and 6, New Definition of “approved guarantee”
This change in the definition of “approved guarantee” grants APRA the power, by way of regulation, to set new standards for capital requirements.  The Minister clearly stated in the Government response to Recommendation 16 of the SWG Final Report, “the Government supports the retention of the status quo for capital requirements at this time” (emphasis added).  However the new definition of “approved guarantee” appears to grant new powers to APRA in an area where the government has clearly indicated no substantive changes should be made at this time.

As well, placing a definition in section 11E of the SIS Act rather than in section 10 is not useful for ease of navigation within the SIS Act. 

Recommendation 5 – ASFA does not support the new definition of “approved guarantee” under section 11E without further explanation.
Item 20, New Section 13A – RSE licensees that are groups of individual trustees

Section 13A(4) allows a direction or notice under the Act or regulations to be given to any one of the individual trustees making up a group holding an RSE licence.  This leaves the other members of the group vulnerable if the recipient fails to pass on the direction or notice.

It appears that APRA can randomly select any one of the group for this purpose.  In cases where such direction or notice could result in penalties or liabilities, APRA should be required to serve copies on all of the individual trustees.  Alternatively there could be a process where a group formally nominates the individual trustee to receive such notices and directions on its behalf, who is then formally recognised by APRA as the person it must send a direction or notice to for it to be binding on the RSE Licensee.  This was considered in the Exposure Draft, where the “nominated trustee” provision would facilitate correspondence between APRA and a group of individuals acting as a trustee.  Similar comments apply to section 13A(5) dealing with requests.
Recommendation 6 – ASFA recommends APRA, in respect of communication with groups of trustees, either notify all trustees or else a person or persons nominated by the licensee.  

Item 29, New Section 29A – Who may apply for a license
This subsection notes that “other bodies corporate” may apply to be licensed, other than for public offer status (Also see new subsection 29C(3)).  It has previously been by Treasury officials that this could include companies limited by guarantee or certain funds established under legislation.  Further details, on what types of entities are envisaged to apply on this basis and why there might be a move away from the entity structures currently under SIS, would be worthwhile.  

Recommendation 7 – ASFA recommends further clarification be provided on the rationale behind the inclusion of “other bodies corporate”.

Item 29, New Section 29B - Classes of RSE Licences

ASFA supports the establishment of two classes of licences; public offer and non-public offer.  

Item 29, Section 29CB – Period etc. for deciding applications from existing trustees during licensing transition period

Existing trustees must lodge a written statement indicating their intention to apply for an RSE licence and listing the registrable superannuation entities they will register under Part 2B.  This statement must be given “at the start of the licensing transition period" (LTP).  There is no indication of what “at the start” means, but if applied literally it means the day the LTP begins.  This will be a date to be proclaimed or six months from royal assent at the latest.

This means that trustees must be in a position to lodge the statement of intent the day the LTP begins.  Many entities will have to decide which trustee entities will apply for a licence and which funds should be registered, given that the legislation could lead to amalgamation of funds and reduction in the number of trustees.  The industry needs to be given sufficient time to make these decisions, and where possible, be able to make the appropriate amendments to any statement of intent before the RSE licence is issued.

Recommendation 8 – ASFA recommends the setting of a suitable time period, between three and six months, from the commencement of the LPT until time at which the statement of intent must be lodged.  

Subsection 29CB(2) - Timeframe for APRA to approve licence application

Under Section 29CB(2), APRA must decide an application for a licence by an existing trustee before the end of the LTP, subject to Section 29CB(3)(see below).  An existing trustee lodging at the beginning of the LTP may not have an answer until the end of the LTP.  By comparison those who have never been trustees can have an application determined within 90 days subject to APRA's right to extend for a further 30 days (Section 29CC).  Existing trustees should receive assurances of a suitable turnaround time from APRA just as, if not more, certain as those provided to new entrants.

If APRA fails to process an application in the appropriate turnaround period, APRA should ordinarily seek to provide itself a reasonable extension.  However, in providing itself an extension, we would suggest that APRA be required to provide the applicant in writing; 1) notification of the extension, 2) explanation why the turnaround time period was not met, 3) summary of outstanding issues that need to be addressed and 4) date by which application will be dealt with.  The applicant should be able to appeal any relevant administrative decision.  Failing to adhere to the process or denial of licence should both be reviewable by the AAT to further ensure transparency and natural justice.

Recommendation 9 – ASFA recommends changes to section 29CB so as to 1) create greater fairness and transparency and 2) prevent APRA’s failure to process an application within any prescribed time period from adversely affecting the applicant.
Subsection 29CB(3) - APRA can cut short the Licensing Transitional Period (LTP)

Section 29CB(3) allows APRA "at any time in the last 6 months" of the LTP to refuse to consider any further applications from existing trustees for RSE licences received in the last 6 months of the LTP.

On making such a decision APRA must publish a notice in a newspaper that it will no longer accept licence applications, and applications received after that point are deemed to have been received outside the LTP.

Since APRA will be able to cut short the LTP at any time in the last six months, and does not have to give prior notice to the industry.  This effectively makes the LTP 18 months, not 2 years.

In addition the current wording of Section 29CB(3) allows APRA at any time in the "last 6 months" of the LTP to refuse any further applications received by it "in the last 6 months" of the LTP.  This means an application could be lodged at the beginning of the last 6 months, but APRA could exercise its right under Section 29CB(3) after the application was made resulting in that application being treated as received after the LTP has expired.  Presumably the intention is that only applications received after APRA exercises its right and publishes it will be refused.

The explanatory memorandum states that this is to encourage existing trustees to make early application for licences and to give APRA flexibility to manage peaks in the flow of applications towards the end of the LTP.  In fact it appears to allow APRA to arbitrarily cut short the LTP, or to use its power to do so to ensure that all applications are received prior to the last 6 months of the LTP. 

Industry must have a degree of certainty over the LPT.  APRA should not be in a position to arbitrarily cut off or shorten the transition period.  Applicants should have certainty from the outset of the period after which applications will not be processed by the 1 July 2006 deadline.  This should be no more than 2 or 3 months.

Recommendation 10 – ASFA recommends the transition period of two years remains and not be subject to de facto APRA discretion.

Item 29, New Section 29CC - Period for deciding other applications

Under section 29CC(4) if APRA fails to make a determination within the specified time frame (i.e. 90 days plus a 30 day extension) it is deemed to have decided to refuse the application.

The Act should require APRA to commit to a definite time frame and in the event of it failing to deal with the application in that time frame it should be required to extend the time frame.  The only exception should be where the applicant causes delay, for instance by refusing to provide requested documentation.

If APRA fails to process an application in the appropriate turnaround period, APRA should ordinarily seek to provide itself a reasonable extension.  However, in providing itself an extension, we would suggest that APRA be required to provide the applicant in writing; 1) notification of the extension, 2) explanation why the turnaround time period was not met, 3) summary of outstanding issues that need to be addressed and 4) date by which application will be dealt with.  The applicant should be able to appeal any relevant administrative decision.  Failing to adhere to the process or denial of licence should both be reviewable by the AAT to further ensure transparency and natural justice.

Recommendation 11 – ASFA recommends changes to section 29CC so as to prevent APRA’s failure to process an application within any prescribed time period from adversely affecting the applicant.

Item 29, New Sections 29DB – Licence number etc. and 29DC- Documents required to bear licence numbers 

Superannuation trustees who are licensed will be issued a licence number as well as a registration number for any registered entity to which they are trustee.  These numbers are to be used in correspondence with APRA but also on any documentation in which the trustee identifies itself as trustee of a registrable superannuation entity.  The issue of which particular documents must contain licence and registration numbers needs to be given serious consideration and should be prescribed. 

The proliferation of identification numbers raises several issues.  A single trustee with a single fund could have upwards of 7 different identification numbers!

· Superannuation Fund Number (SFN) (no longer issued but still used by some funds)

· ACN (some trustees still have an ACN, while the fund has the ABN) 

· AFSL Number

· ABN (See above, the fund may have the ABN for GST purposes)

· SPIN (Superannuation Product Identification Number)

· RSE Licence Number (new)

· Fund Registration Number (new) 

Recommendation 12 – ASFA recommends that the use of identification numbers be subject to further consultation.

Item 29, New Section 29EA – Additional conditions imposed on individual licences by APRA

Under section 29EA(7), if APRA imposes an additional condition on an RSE Licensee, that condition comes into force on the date APRA gives its notice or the day specified in the notice.  

Recommendation 13 – ASFA recommends that, where appropriate and reasonable, APRA should be obliged to provide the affected RSE licensee with reasonable notice as to the application of a new licence condition. 

Item 29, Section 29FB – Period for deciding application (Applications to vary by the RSE Licensee)

Under section 29FB, an RSE Licensee may apply to APRA for variation of their licence to a different class or for variation or revocation of a condition that APRA has imposed under Section 29EA.  APRA then has 60 days to process such an application.  APRA does have the right to extend this time period by a further 60 days if APRA gives notice to the licensee within 60 days of receiving the application.  The initial 60 days can expire before the applicant is informed that they are going to have to wait another 60 days before they will have an answer.  As well, under subsection (4) if APRA fails to make a decision by the end of any specified time period, it is taken to have rejected the application.  

APRA can have an application for up to 120 days and reject it by merely having the time period expire.  This is unfair to any applicants and a breach of due process.  APRA should be expected to provide reasons if it cannot process in time.

Recommendation 14 – ASFA recommends changes to section 29FB so as to 1) require a relatively quick processing of an application for a variation and 2) prevent APRA’s failure to process an application for a variation within any prescribed time period from adversely affecting the applicant. 

Item 29, Section 29FD - APRA may vary of revoke licence condition on its own initiative

Section 29FD(7) enables APRA to vary or revoke licence conditions on its own initiative.  This variation or revocation may come into force on the date APRA gives its notice (though APRA can specify some future date).  

Recommendation 15 – ASFA recommends that, where appropriate and reasonable, APRA should be obliged to provide the affected RSE licensee with reasonable notice as to the variation or revocation of a licence condition. 

Item 29, Section 29G – Cancellation of trustee licence

Section 29G enables APRA to cancel a licence in specific instances, but also requires Ministerial consent in other circumstances.  It is broadly similar to section 28 of the SIS Act for Revocation of Approval (see also Schedule 3 – Suspension or removal of trustees of superannuation entities).  

However there are some changes between current section 28 and proposed section 29G. The proposed paragraph 29G(2)(b) enables APRA to cancel, without Ministerial approval, a licence when a trustee is a disqualified person.  There is no strictly equivalent power in section 28 and currently APRA would remove the disqualified person under section 133.  The proposed section 29G appears to grant APRA the power to cancel a licence if an individual director becomes a disqualified person.

Although APRA must make its decision to cancel a license on reasonable grounds, cancelling a licence in circumstances where an individual trustee director is a disqualified person (and this person may have withheld this fact from the other directors) exposes the other directors and members to a very serious sanction potentially brought about through deception by one person, without the acknowledged protection of Ministerial oversight.  This is an inappropriate and unexplained expansion of APRA’s existing powers.  Ministerial approval is an important safeguard for the accountability and due process of the regulator and should apply to 29G(2)(b) as it does to the other reasons listed in 29G(2).

Recommendation 16 – ASFA recommends extending to paragraph 29G(2)(b) the requirement for Ministerial approval for the cancellation of licence, where a director is a disqualified person.

Item 29, Section 29J – Acting as trustee of a registrable entity while unlicensed etc.
There would appear to be little discretion within section 29J for APRA to extend any deadlines for trustees to operate for a short period without a licence, similar to what is located at section 29GB, which enables APRA to permit trustees which have had their licence cancelled to continue operating.  Such a discretion may be necessary where APRA is seeking to facilitate a fund amalgamation or other types of transfers.

Recommendation 17 – ASFA supports APRA discretion in respect to section 29J.
Item 29, Section 29JA – Failing to notify breach of licence condition
As discussed in respect to notification to APRA of modifications to risk management documentation, there needs to be a significance or materiality test in association to the notification requirements on licensees for licence condition breaches.  

Recommendation 18 – ASFA recommends a materiality test be applied for the requirement to notify APRA of licensing condition breaches.

Item 29, Section 29LB – Period for deciding application for registrations

Section 29LB deals with the period for deciding applications for registration of a registrable superannuation entity.  Sub-section (4) provides that if APRA has not made a decision concerning the application within the time frame set out in the section it is deemed to have refused the application.  If APRA is not in a position to process these applications within the time stated, the time period should be extended.

Recommendation 19 – ASFA recommends amending section 29LB to i) prevent APRA’s failure to process an application within an prescribed time period from adversely affecting the applicant and ii) provide APRA with greater flexibility for extending time periods.

Item 47, After Subsection 63(7A) – New “Certain regulated superannuation funds not to accept employer contributions in certain circumstances”
This provision represents a substantial change to section 63 of the SIS Act.  Though equal representation must be enforced, this measure opens up the possibility that resignations by member/union or employer representatives could harm the remaining directors, the fund, members and contributing employers.

Currently, section 63 of the SIS Act permits the regulator to issue notices that would prevent a fund that had contravened certain provisions of the SIS Act, including equal representation, from being able to accept employer contributions.  To give the notice, the regulator must be satisfied that the fund had contravened one or more regulatory provisions and that the seriousness and / or frequency of the contravention warrants giving a direction.

The proposed additions to section 63 appear to remove any requirement by APRA to issue a direction.  Instead, when such a fund fails to comply with the basic equal representation requirements, it must not accept any contributions made by an employer-sponsor.  

This change raises several issues.  One is whether the 90-day period in which a trustee vacancy can be filled applies.  If not, there will be very serious problems, especially for employers required to make contributions to certain funds within certain time frames, under the Superannuation Guarantee, award, certified agreement or Australian Workplace Agreement.  

Recommendation 20 – ASFA does not support the recommended changes to section 63 at this time.

Item 55, At the end of subsection 113 (3) - Audit of the RMS/RMP

The requirement to audit whether the trustee has “adequate systems to ensure future compliance” significantly expands the scope of the existing audit(s) and is inconsistent with the current auditing requirements.  

There has been little in the way of explanation as to how the RMS/RMP audit will complement both the SIS financial and compliance audit and audit obligations on AFSL holders.  It would be helpful if there were a more holistic and co-ordinated approach to the audit requirements on superannuation funds generally.  As well, some of the new requirements will require considerable guidance, for example “future compliance”.  What does “future” mean in this context?  How far forward into the “future”? 

There also needs to be a consultative process between APRA, superannuation fund trustees and the audit profession to agree upon required audit sign-off for the RMS/RMP.  The cost effectiveness of any changes needs to be carefully considered.  A major concern raised during the Turnbull review of the Managed Investment Act was the cost of the similarly-framed compliance audit.  This process should begin during the development of the RMS/RMP requirements and sufficient time should be allowed for the eduction of the audit profession in carrying out this new responsibility.

Recommendation 21 – ASFA does not support a significant widening of the scope of the audit without detailed discussions between the major stakeholders, including the main regulators, superannuation fund trustees and the audit profession.

Item 57, Paragraph 133(1)(c)
This provision makes significant changes to section 133 of the SIS Act, which gives APRA the power to suspend or remove a trustee.  It, along with proposed section 29G, appears to bring across some provisions currently contained within section 28 of the SIS Act, which deals with the revocation of approved trustee status.

Currently, section 133 permits APRA to remove or suspend the trustee or any trustees, if:

· the trustee, or any trustees, is a disqualified person;

· approved trustee status has been revoked;

· the fund has an unsatisfactory financial position ; and 

· the trustee has inappropriately acted as a trustee for a small fund.

For APRA to suspend or remove a trustee under section 133, it must set out its reasons in writing and receive Ministerial consent.  A decision by APRA to remove a trustee under section 133 is not reviewable by the AAT.  However, some determinations by APRA leading up to a section 133 removal or suspension, such as revocation of approved trustee status or disqualifying a person, are reviewable. 

The proposed changes to section 133 grant APRA additional reasons under which it can suspend or remove the trustee, including a breach of any licence condition by the RSE licensee.

APRA being able to remove or suspend a trustee due to any licence condition breach is a new and substantial power.  However, as proposed, decisions under section 133 are not reviewable.  While supporting the additional reasons for suspension or removal, ASFA strongly recommends that determinations under section 133 must be reviewable.

Recommendation 22 – ASFA recommends making determinations under section 133 reviewable by the AAT.

Item 58, New Part 18 – Amalgamation of funds

ASFA recognises the need to facilitate industry rationalisation, however this must be balanced against the need to protect members’ rights. We note the comments by the Productivity Commission that found the existing successor fund provisions to be “broadly appropriate”.

Given the demands of licensing and the possibility that some trustees will exit the industry as a result, there does appear to be need for a mechanism where successor fund transfers have failed.  Part 18 appears to balance the competing interests.  We believe the requirement to attempt other methods (such as successor fund transfers or seeking member consent) and APRA and ministerial consent should prevent any abuse of this provision that would adversely impact members.

APRA assumes the responsibility of protecting members' interests.  To ensure consumer protection, APRA should issue some guidance as to how and on what criteria it would make a determination as to whether the transfer was made on a reasonable basis or not.  APRA will need to take great care in making a determination, particularly as there is a proposal to limit the rights of members and beneficiaries against the transferor fund.

The explanatory memorandum however indicates that the new Part 18 is primarily designed to deal with the situation where a trustee of a fund has not become an RSE licensee before the end of the transitional period.  However the Bill does not follow through on that intent, particularly as there is no sunset clause as proposed in the earlier Exposure Draft.

As well, there does not appear to be any requirement for the transferee fund to agree to accept a transfer under Part 18.  It is not clear whether APRA can require a transferee fund to accept the transfer.  That would appear inappropriate and section 146(b) should state, as one of the criteria for granting approval, that the transferee fund agrees and is in a position to accept the transfer of the members and benefits.

Recommendation 23 – ASFA recommends adoption of Part 18 - Fund Amalgamations but suggests return of the sunset clause proposed in the Exposure Draft (with the provision ending 12 months after the end of the transitional period) and requiring agreement from the transferee fund.

CGT Rollover Relief

It appears to have been recognised both in the Government’s response to the SWG Final Report and the proposed Part 18 – Fund Amalgamation of the Bill that a possible consequence of these reforms is that some superannuation funds trustees will choose to exit the industry altogether. 

CGT rollover relief should also be considered to facilitate such rationalisation.  Rollover relief was extended for the 1994-95, 1995-96 and 1996-97 financial years to the superannuation industry under section 160ZZPI and 160ZZPIA of the Income Tax Assessment Act 1936, to aid fund mergers as a result of the introduction of the SIS regime.  Similar relief should be considered under the proposed reforms.

Recommendation 24 – ASFA recommends consideration of CGT rollover relief to assist in fund amalgamations.

RBL Recalculation

Another issue that should be examined is the tax implication when a person is transferred between income stream providers.  When a pension is rolled over to another provider, the ATO reassesses the RBL.   To do so, the ATO calculates the amount of the benefit drawn from the original pension.  This is not done in accordance to the actual payments made but by the difference in account balances between the two pensions, including an indexation adjustment.  The problem is that when a person has drawn a large amount of income or has had a negative investment return (such as had happened in recent years), the RBL amount calculated is much greater than the actual benefit that has been transferred or rolled-over.

Recommendation 25 – ASFA recommends a fairer RBL recalculation treatment so as to not disadvantage certain members being transferred.

Stamp Duty Exemptions
It is also crucial that the Commonwealth raise with the States the need for these fund transfers to have the same Stamp Duty exemptions that apply to successor fund transfers.

Schedule 3 – Actuaries, auditors and defined benefit funds

Items 1-6, Amendment Section 129 – Reporting of Suspected Contraventions to Regulator by Auditors and Actuaries

In line with the recommendations of the Senate Select Committee on Superannuation, section 129 is to be changed to require the auditor to report suspected contraventions of the SIS Act to the regulator as well as the trustee.  Currently under section 129, if the trustee fails to satisfactorily address any request from the auditor, the auditor must report to the regulator. The changes to section 129 also introduce a strict liability penalty. 

In designing provisions such as these, consideration should be given to creating consistency across regimes.  For instance, consideration could be given to the provision in section 311 of the CLERP (Audit Reform and Corporate Disclosure) Bill 2003 that requires auditor notification of significant breaches to the regulator.  As well, it is unclear whether auditors of SMSFs would be similarly required to notify the ATO.

While the recommendations appear appropriate, ASFA is interested in views of the bodies representing the auditing and actuarial profession, who are most affected by these changes.

Item 14, New Sections 130A and 130B – “Whistleblower Protection”

Proposed section 130C would require the actuary or auditor of a defined benefit fund to notify the regulator if a recommendation related to contributions and contained within a funding and solvency certificate or triennial actuarial review has not been followed.  

We recognise that APRA has struggled to deal with defined benefit funding issues. These proposed mechanisms give APRA new, and it would seem balanced, powers to obtain further information concerning the financial position of a defined benefit fund.  

However, it is unclear how 1) an actuary or auditor would know whether their recommendations had been adopted or not and 2) whether these changes will address some of the more serious issues raised by APRA as part of its work on defined benefit funds, namely ensuring employers make the necessary contributions. 

If you have any further questions, please feel to contact Dr Michaela Anderson, Director, Policy and Research, or Dr Brad Pragnell, Principal Policy Adviser, on 02 9264 9300.

Yours sincerely,

Philippa Smith

Chief Executive Officer
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