28 January 2004

The Secretary 

Senate Economic Legislation Committee

Room SG 64

Parliament House 

Canberra ACT 2600

Dear Sarah

Submission: Superannuation Safety Amendment Bill 

This submission is made by The Institute of Chartered Accountants in Australia (The Institute). The Institute is one of Australia’s peak professional bodies and our members represent many of Australia’s peak business and finance professionals. These members act as advisers and key decision-makers in all facets of the superannuation industry.

The submission below represents the views of The Institute and has been prepared based on input from a variety of members in their capacity as trustees, service providers and fund members of funds of all sizes.

Timing of introduction

The Institute believes it is appropriate that this legislation commence on 30 June 2004 as this will result in the finalisation of the transition period by 30 June 2006, so as to ensure that all funds are subject to the new requirements for the full financial year commencing 1 July 2006.

Recommendation:

Licencing process be completed by 30 June 2006

Inequity in process between funds and regulators

The process outlined in the legislation gives the regulator targets for the assessment of applications, however, any failure to meet these requirements results in adverse outcomes for the fund Trustee. The refusal of a licence should only occur where the Trustee receives a written notification from the regulator setting out the reasons for the decision.

Recommendation:

The legislation needs to be amended to ensure that trustees are protected from breakdowns in processes at the regulator. Changes would include the removal of the automatic assumption that the licence has not been granted at the expiration of the regulators decision period. The regulator should be required to confirm in writing that a licence has not been granted in all instances including the reasons for the decision.

Risk Management Strategy/ Plan

The legislation requires that these documents should be signed by trustees. The mere signing of the risk management strategy /plan by the Trustee does not provide adequate comfort to the regulator that the Trustee has followed an appropriate process. We feel it is more appropriate to require trustees to attest that the documentation is a fair presentation of the risks currently facing the fund and that the documentation satisfies relevant requirements of the legislation.

Recommendation:

Require trustees to attest to the RMS/ RMP rather than merely attaching a signature.

Equal Representation Rules

The SIS legislation currently gives APRA discretion to prohibit funds, which do not comply with equal representation rules, from accepting contributions. The proposed changes make this prohibition mandatory. This fails to recognise current industry practice and difficulties often encountered with replacing member and employer representatives. In our view, it is essential for APRA to maintain some discretionary powers in this area.  
The proposed changes include provision to exclude SMSF’s from some sections of Part 9 of SIS which addresses the equal representation rules. As the trustee rules for SMSF’s have been removed from Part 9 and included in Section 17A of SIS, SMSF’s should be excluded from Part 9 of SIS.

Recommendation:

Maintain current discretion provided to APRA 

Exempt SMSF’s from Part 9 of SIS

Notification of Breaches

Trustee Obligations

The legislation envisages that all breaches of licence conditions are to be notified to APRA within 14 days of becoming aware of the breach. We need to ensure that the concept of materiality is retained in such requirements to ensure that trustees and regulators are focussed on the more important breaches. This could be achieved with material breaches reported in the 14 day timeframe and other breaches reported annually. 

Auditor Obligations

We support the changes to audit reporting obligations in regard to regulatory breach as contained in the legislation. However we are concerned that this will further add to the expectation gap between the regulators and the auditing profession. Increasingly APRA are querying the decisions of auditor over qualification of audit reports. These changes need to supported by guidelines on the application of the concept of materially and reporting expectations of the regulator. These should be developed jointly by the profession and regulators.

In recent years we have seen a number of SIS requirements put into the Corporations Act and Family Law. The reporting responsibilities of the auditor in relation to breaches of these legal requirements are uncertain and should be clarified. E.g. The audit report requires auditors to sign off that the fund has complied with various member disclosure and reporting requirements. However, the Corporations Act does not adequately make provision for the auditor to report a breach of the provision to the regulator or Trustee. This may result in inconsistency in reporting of regulatory breaches.

As these changes impact equally on ATO regulated entities, the ATO needs to provide auditors, particularly those which are not tax agents, a process for the electronic lodgement of audit report qualifications and breaches which do not result in qualification. This should be an e-mail or fax form which contains provision for qualifications made in relation to financial reporting and compliance as well as a section for minor breaches which did not result in an audit report qualification.

Recommendation:

APRA and the profession develop guidelines for Reporting of Breaches. 
Review of legislation to ensure that reporting obligations in relation to other legislation is consistently handled as compared to SIS breach reporting.

Fund identification

The legislation indicates licensees will be allocated a new licence number. This is in addition to the numbers currently held by funds i.e. ABN, ASIC licence number, SFN, TFN, SPIN. All these numbers need to be included on fund documentation.
Recommendation:
The allocation of a new licence number needs to be reconsidered in order to reduce administrative cost and complexity. The use of an existing identifying number may represent a workable solution.  

Notification of Fund Changes

The legislation requires changes in key personnel or trustees to be reported to APRA within 14 days of a change. Similar requirements exist to advise ASIC/ATO in accordance with their registration requirements. The need to report the same information in different forms to various regulators a significant administrative burden on superannuation entities. 

Recommendation:

Investigate the use of a central portal for notification of changes in fund details to be used by all regulators. This could be achieved via an automated change advice system which enables trustees to flag and simultaneously advise relevant agencies of changes in a single process.
CGT Rollover relief

Existing tax legislation should be amended to provide CGT Rollover relief in respect of amalgamations pursuant to this legislation
GST Implications

It is noted that this legislation is likely to see the re-negotiation of administration and other contracts in order to give effect to the new requirements. This may result in funds previously exempt from GST on these arrangements until 1 July 2005 being subjected to additional tax. Funds should not be disadvantaged by the early adoption of licensing. 

Recommendation:

Consideration should be given to enabling the GST exemption to continue until 1 July 2005.

Small APRA Funds and ADF’s

The legislation has been written to meet the needs of a market populated by one trustee per fund or small number of funds. The small APRA funds market has different characteristics (large volume of similar profile funds) and needs. As a result consideration needs to be given to exempting them from requirements such as lodgement of a risk management plan and trust deed every time a new fund is created. 

Consultation – Regulations and Operating Standards

Exempt Public Sector Schemes

The safety of superannuation is intended to protect members interests and for this reason should be extended to include Exempt Public Sector Schemes. This will ensure equity amongst funds and members of all funds.
Defined benefit funds

This proposal provides APRA with the power to request that all funds in a particular class obtain an actuarial review. The cost of completing an actuarial review is significant and consequently the application of this power by APRA should be subject to independent approval, e.g. ministerial approval.
Fit and Proper Person

Where APRA issues a license with a nominated key person there is a risk of the fund being suspended from accepting contributions while a suitable replacement is found. The regulations should enable the fund to operate for a reasonable period prior to the replacement of the individual without being treated as having breached any licence condition or law. E.g if the key person resigns at 1/5 and gives 1 months notice, funds should be allowed to fill the vacancy within 1 month of the date of resignation i.e 1/7 not prior to exit i.e.1/6. 

Should you wish to discuss this further please do not hesitate to contact me on 02 9322 7676 or Susan Orchard on 03 9502 4371.

Yours Sincerely 
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Richard Rassi

Chairman – National Superannuation Committee.

