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24 July 2003

Mr Peter Hallahan

Secretary

Senate Economics Legislation Committee

Room SG.64

Parliament House

CANBERRA ACT 2600

sen@aph.gov.au
Dear Mr Hallahan

Financial Services Reform Amendment Bill 2003

IFSA Submission

Introduction

The Investment and Financial Services Association (IFSA) is the not-for-profit national peak body representing the superannuation, investment management, and life insurance industries. IFSA has over 100 member companies who invest over $640 billion dollars on behalf of more than 9 million Australians.

IFSA has been closely involved with the development of the Financial Services Reform regime, from the time of its emanation from the recommendations of the Financial System Inquiry (Wallis Report) and CLERP 6.  As such, IFSA fully supports both the policy objectives behind FSR and its orderly implementation.

General support for the Bill

With respect to the Bill as a whole, IFSA fully supports the proposed legislation.  The Bill contains a number of urgent and essential ‘tidy up’ amendments, as requested by industry and other stakeholders.  In recognition of the size and complexity of the task of implementing FSR in a practical manner, the Government has consistently indicated its willingness to adjust the regime.  This Bill is an important element of that commitment and consequent program of action.

IFSA does, however, have some comments in relation to a particular measure in the Bill, and how it might be improved.

ASIC ‘Stop Order’ Power – ‘Clear, Concise and Effective’

The introduction of new subparagraph 1020E(1)(a)(i) (paragraph 91 of the Bill) allows ASIC the power to issue stop order notices where a Product Disclosure Statement (PDS) or Supplementary PDS (SPDS) is not worded and presented in a clear, concise and effective manner in contravention of the requirements of section 1013C(3).

Under the existing law, a stop order cannot not be issued in these circumstances, ie such an order can only be issued if a PDS (or other statement) contains:

- a misleading or deceptive statement; or

- an omission,

which, in both instances, must have consequences materially adverse to consumers.

The requirements of section 1013C(3) relating to clear, concise and effective do not require the inclusion of information and so non-adherence to the section is currently not a ground for the issue of a stop order unless that non-adherence is also manifested in a statement which is misleading or deceptive or an omission (which is materially adverse).

While IFSA consistently supports the enactment of provisions which enhance and extend regulators’ abilities to enforce financial services laws, it does see problems with the adoption of this new power, in its present form.

The parameters of ‘clear, concise and effective’ are very subjective, which explains why the Act does not currently include this requirement as being capable in itself of allowing the regulator to issue a stop order; 

- rather ASIC is only able to issue such an order if the failure to have a clear concise or effective document renders the statement misleading or deceptive.

The outcome resulting from draft provision is, therefore, anomalous.  The proposed introduction of section 1020E(1)(a)(i) will mean that the "defect" will not have to be materially adverse as a pre-requisite for ASIC to issue a stop order, whereas under the definition of defective in section 1021B(1) this requirement of being materially adverse to investors must be satisfied as a precondition of ASIC's power to issue a stop order.

This means that ASIC:

- will be able to issue a stop order where a statement is not considered by it to be clear concise or effective, which qualities are very much subjective, without this defect needing to be materially adverse to investors; 

- but can only issue a stop order where there is a misleading statement or an omission if that defect is also materially adverse to investors.

This appears to IFSA to be an anomalous outcome – ie that a lesser defect than a misleading statement or an omission not be subject to the same requirement that the defect be materially adverse.

While fully supporting the vesting of adequate enforcement powers in ASIC, our preferred position is that this particular ‘stop order’ power, ie where a statement is not considered to be clear, concise or effective be similarly subjected to a constraint that the defect must be materially adverse to investors.

In addition, in recognition of the fact that the concepts of “clear, concise and effective” are intrinsically subjective, IFSA is also of the view that exercise of the stop order power on these criteria should also be subjected to a requirement that the regulator consult with the affected issuer.  Where such subjective concepts are involved, two-way dialogue between regulator and issuer should occur as a matter of course before the taking of enforcement action as drastic and potentially damaging as a stop order.

IFSA is grateful for the opportunity to comment on the Financial Services Reform Amendment Bill 2003 and regrets any inconvenience it may have caused by not meeting the Committee’s submission deadline of 18 July 2003.  Please do not hesitate to contact either myself or Philip French (pfrench@ifsa.com.au) on (02) 9299 3022 should you require any further information or assistance.

Yours sincerely
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Richard Gilbert

Chief Executive Officer
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