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Email:  economics.sen@aph.gov.au

The Secretary

Senate Standing Committee on Economics 

Room SG.64 

Parliament House

CANBERRA  ACT  2600 

FINANCIAL SERVICES REFORM BILL 2003

Further to the Committee’s Inquiry as outlined above, the Financial Planning Association of Australia Ltd (“FPA”) would like to comment on some issues related to the Financial Services Reform Amendment Bill 2003.

The FPA is the peak professional organisation for the financial planning industry in Australia.  The Association is a not for profit organization established as a company limited by guarantee.  

With approximately 14,500 members organised through a network of 30 Chapters across Australia and a state office located in each capital city apart from Darwin, the FPA represents qualified financial planners in Australia who manage the financial affairs of over five million Australians with an investment value of more than $560 billion. 

The FPA supports the general purpose and objectives of the Bill.  This submission is primarily directed at enhancing the operation of the Bill.  FPA comments as follows:

Unsolicited offers to purchase financial products

1. The FPA supports new division 5A and its attempt to enhance the rights of innocent and unsophisticated investors who are faced with an unsolicited offer to purchase shares or other financial products.  However, we make the following additional comments.

2. There is a danger when using prescriptive language in that it closes the class of behaviour that may be affected by Division 5A.  The Division is dependent on an unsolicited offer to purchase.  It would appear that an unsolicited invitation for the unsophisticated security holder to make an offer to sell (perhaps within a designated range) would not be covered by the legislation.  

3. In relation to Subparagraph 1019D(1)(c)(i), we seek clarification that offers made under the circumstances where the offeror was in a personal or business relationship with the offeree before the making of the offer, will not be considered unsolicited offers.   

Should this be the intention of the Bill, then FPA believes that this intent should be clarified by deleting 1019D(1)(c) (ii) and moving this exclusion  to join the exclusions under 1019D(1)(d) to read 

“(d) the offer is not:

“made in circumstances where the offeror was in a personal or business relationship with the offeree before the making of the offer; or”
4. The section 1019F requirement that an offer remain open for 12 months and not be capable of withdrawal within one month is a practical disincentive to an offeror, but only in a volatile or falling market.  The FPA suggests consideration to a requirement for the offeror to further disclose a price movement in excess of say, 20% above the offer price for any listed security.

5. An attempt to overcome the risk of a minimum one month offer may see offers put forward by “$2–shelf–companies”.  Consideration should be given to the requirement that offers made by other than natural persons require the directors to have made a resolution that the company is reasonably solvent in the context of offers made. 

6. Notwithstanding the operation of the Division, there may be offers that are made and accepted.  A further limitation may include that no transfer is effective until receipt by the offeree of the offer price.  

ASIC Regulations

7. The FPA endorses the flexibility inherent in ASIC having power to prescribe regulations that impact on the financial services industry.  However, the FPA recognises that this will only succeed whilst ever ASIC and the FPA (on behalf of the industry) maintain a cooperative relationship.  This cooperation is not doubted.  Nevertheless, Government should be careful to maintain legislative power to itself and not vest power in a statutory body more than is considered necessary to ensure convenient administration and supervision.

Interest in Self Managed Superannuation Funds

8. The FPA supports relieving self managed superannuation fund trustees from providing a PDS but questions the basis of reasonable grounds.  Superannuation contributions may be made by a person for the benefit of a spouse or a child (refer Superannuation Industry (Supervision) Regulations 7.04(1)(c) and (e)).  An inadvertent breach of new section 1012D(2) may arise, particularly in circumstances where the client “outsources” all accounting, taxation and administration of the SMSF and is entirely reliant on the adviser to cause relevant information to be distributed to members.  It must be remembered that SMSF’s are predominantly family based superannuation funds and accordingly the FPA questions whether it is sensible to have “reasonable grounds” requirement on a family member with the result that that person may suffer a penalty for breach.

Once again, the FPA expressed overall support for the objectives expressed in Financial Reform Amendment Bill (No. 3), 2003.

Should you wish to discuss this matter further please do not hesitate to contact        Con Hristodoulidis at the FPA Sydney office on 9223 0900.

Yours sincerely
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Ken Breakspear

Chief Executive
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