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9 July 2003

Email:  economics.sen@aph.gov.au

The Secretary

Senate Economics Legislation Committee 

Room SG.64 

Parliament House

CANBERRA  ACT  2600 

Financial Services Reform Amendment Bill 2003

AAPBS is the peak industry body for building societies in Australia and therefore has a significant interest in the implementation of the FSR legislation by its constituent members.

We appreciate the Committee’s invitation to make a written submission to the Inquiry and comment as follows:

Items 6 and 7 — section 761A — definition of ‘basic deposit product’
AAPBS wholeheartedly supports the proposed amendment to the definition of basic deposit product in section 761A, whereby deposit products with a term of five years or less will qualify as basic deposit products and will not be required to be ‘at call’ in order to so qualify.

Deposit products: 

(
are capital assured and at the lowest end of the risk spectrum – their returns are not market-linked and capital is not at risk as it is, for example, with equity securities;

(
are uncomplicated, do not attract fees and charges and the simplicity of their design is well understood by consumers;

(
are issued by ADIs that are subject to intensive prudential supervision; and

(
do not involve the payment of commissions, and consequently are fundamentally different from products in relation to which commissions are deducted from the consumer’s investment (for example, insurance, investment policies and unit trust investments).

We note that the Parliamentary Joint Statutory Committee on Corporations and Securities, in its report on the exposure draft of the Financial Services Reform Bill, recommended that deposit products offered by ADIs be removed entirely from the definition of financial product in the Bill.  This was recommended in part to ensure the viability and level of services of ADI agencies in rural and regional areas.  The Committee Report recognised that the disclosure and training requirements associated with more complex financial products - which are by nature investment products – were inappropriate for deposit products where there have been few concerns expressed about inadequate consumer protection.  

The final Committee Report on the Financial Services Reform Bill 2001 concluded that the two-year limit for basic deposit products was unnecessary and would not enhance consumer protection.  In particular, it concluded that the provision in the then Bill would be a disincentive to offer such products in ADI agencies, which, in remote areas, are more usual than branches.

Although the FSR Amendment Bill presently before the Committee does not contemplate the removal of deposit products from the definition of “financial products”, AAPBS is strongly of the view that, at the very minimum, deposit products with a term of five years or less should qualify as basic deposit products and not be required to be ‘at call’ in order to so qualify.

Consequently, we strongly support the proposed amendment to the definition of “basic deposit product” in section 761A.
Item 35 — subsection 912D(1) - reporting of breaches to ASIC
Our members strongly support the proposition in the Amendment Bill that the basic reporting period be extended from 3 days to 5 business days.

We also support the proposed amendment to limit the reporting of breaches of section 912A(1)(c) to those laws set out in paragraphs (a) to (c) of the definition of “financial services laws” (which specify various parts of the Corporations Act and the ASIC Act).

However, we have serious reservations about extending it to the laws of the Commonwealth that are specified in the regulations.  We note that it is intended that the regulations will specify legislation under which APRA is given powers or functions.  We see no good reason for the proposed dual regulation of building societies.

Building societies are authorised deposit-taking institutions (ADIs) within the meaning of the Banking Act 1959.  They are regulated by APRA and are required to demonstrate and provide evidence to APRA, on an on-going basis, that they meet various prescribed requirements that are similar to many of the requirements in the AFS Licence Application Form.  

Under the FSR Act, building societies are also regulated by ASIC.  However, Parliament was mindful of the potential for regulatory overlap, unintended consequences and unnecessary cost burdens being imposed on ADIs.  Consequently, the FSR Act provides that ASIC must consult with APRA before imposing, revoking or varying a licence condition imposed on an APRA-regulated body.  The Act goes on to provide that ASIC must not impose a licence condition on an ADI that would significantly limit its ability to carry out its banking activities.  That power is instead vested in the Minister.  The FSR Act also provides that ASIC must consult with APRA before cancelling, revoking or suspending a licence granted to an APRA-regulated body.  Where that APRA-regulated body is also an ADI, the power to do any of those things is vested in the Minister, not ASIC.  

These provisions clearly suggest that ASIC should not duplicate the supervisory and licensing functions of APRA.  

Consequently, we believe that FSR Amendment Bill should limit the reporting of breaches of section 912A(1)(c) to those laws set out in paragraphs (a) to (c) of the definition of “financial services laws”, but not permit the regulations to require the reporting of breaches of legislation under which APRA is given powers or functions.

Item 36 — subsection 912F(1) — AFSL number on specified documents
We support any move that will provide certainty about which documents are to include an AFSL number.  Accordingly, we agree with the proposed amendment to allow regulations to specify the documents that are required to set out an AFSL number.  We note that section 912F creates a strict liability offence for failure to include a person’s AFSL number on documents connected with providing financial services under the licence.

Item 45 — subsection 941C(6) — exemption from the requirement to provide a FSG for certain basic deposit and other products

The proposed amendment is supported on the basis that it will remove any doubt that the exemption in section 941C(6) covers both dealing and the provision of financial product advice.
Items 46, 47, 54, 55, 56, 74 & 96 — sections 942DA, 947E and 1013M, paragraphs 952I(1)(b), 952I(2)(b) and 952J(1)(b) and subparagraph 1021H(1)(b)(i) — ability to combine disclosure documents (FSGs, PDSs and SoAs).
We support the proposed amendments to allow a FSG and a PDS to be combined into a single document in certain circumstances.  We note that these circumstances will be specified by the regulations.

Items 14 & 15 — section 766C — definition of ‘dealing’
We support the proposed amendment to allow regulations to determine when conduct is not a “dealing” (as defined under section 766C) and, conversely, when it is a “dealing”.
Should you wish to discuss any of the matters referred to above, please feel free to contact me.

Yours sincerely
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