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5 August 2002

Mr Rob Heferen

Secretary

Negligence Review Secretariat

The Treasury

Langton Crescent 

CANBERRA   ACT   2600

Dear Mr Heferen

Re: Review of the Law of Negligence
Thank you for your letter of 26 July and for the opportunity to make a submission to the Committee of Inquiry.

In general, the Associations are familiar with and support the recommendations set out in the report by Trowbridge Consulting to the Insurance Issues Working Group of Heads of Treasuries (“Trowbridge”), at least in so far as it deals with the problems now facing councils and community groups. We believe that it accurately identifies the areas in which reform is needed, and proposes changes which, if implemented, will go much of the way to dealing with those problems.

There is a close nexus between councils and community groups. Many groups are either sponsored or strongly supported by the council for the local government area in which they operate, and many turned to their council for assistance when they found they were unable to obtain public liability insurance at all, or at least at an affordable price. Councils support these groups as invaluable elements helping to bind their communities together.

I will now deal with the Terms of Reference.

As to the liability of public authorities, the present common law position needs to be modified so that an authority incurs no liability where it has acted in good faith and in accordance with accepted best practice. There should be guidelines underpinned by legislation as to what constitutes “best practice” in a particular area of operations. As an adjunct to this, the Associations agree that a public authority should not be liable for failure to exercise a power unless parliament has imposed a specific obligation on the authority to exercise it.
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The Associations support the proposal that self assumption of risk should be available as a defence where a person undertakes an activity which involves any inherent risk of personal injury. The defence should only be available only in relation to inherent risks, so that exculpation is not available where the injury occurs through a failing on the part of the promoter of the activity, e.g. a failure by the operator to ensure that the equipment made available is appropriate and adequate for the task. The only requirement should be that an appropriate warning should be given before the activity is undertaken, so that a person can make an informed decision as to whether or not the activity will be attempted. In this regard, we support the recently introduced amendment to the Trade Practices Act to exclude waivers and voluntary assumption of risk from the ambit of the Act.

Allied to this, we feel that a person who is injured whilst under the influence of a self-administered drug, including alcohol, should bear the burden of that injury unless it is shown that the injury did not result from the intoxication. Similarly, a person injured in the course of committing a breach of the peace should not have a right to claim unless the breach was not the cause of the injury.

We support the concept of proportional liability. Councils are frequently joined in damages claims for no reason other than the council owns, or is has care control and management of, the land on which the claimant’s injuries are alleged to have occurred. Because of the “deep pocket” syndrome, the council eventually has to bear the full amount of the verdict simply because it is the only defendant with the capacity to meet the verdict. This imposes an unfair burden on the council. If proportional liability, along with other reforms contemplated by Trowbridge, were introduced, the burden could be more equitably distributed.

We also support the concept of replacing the test in professional negligence matters to one of peer acceptance. A Court should not be able to impose a standard different from that generally accepted as reasonable by a particular profession or calling unless the accepted standard is demonstrably and manifestly unreasonable (proof of which should lie on the claimant).

Not-for-profit organisations should not incur liability unless it is shown that the organisation has been grossly negligent or has committed a deliberate act causing injury. Again, the burden of proof of gross negligence or the deliberate act should lie on the claimant. Some consideration will need to be given as to what should constitute “gross negligence”. We would also support the suggestion that volunteers working for NFP organisations should be covered by Workers Compensation insurance.

I enclose for your information a copy of the Associations’ submission to the recent inquiry by the Senate Economics References Committee, which puts our position in greater detail and may be of value to the Committee.

Yours sincerely

Brenton (Alby) Taylor

Executive Director
