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1. Executive summary

This submission deals with an important element in the current medical indemnity crisis and associated cost increases that has been largely ignored in the current debate on the failure of United Medical Protection (UMP).  This submission maintains that until and unless the part played by the absence of risk management in Australian hospitals both public and private is addressed the costs of medical indemnity will continue to rise.  Further, it is maintained that in the absence of effective risk management in hospitals any insurer would be unwise to take on professional indemnity for doctors.  Similarly, professional indemnity for hospitals for similar reasons is a big problem waiting to happen.

This submission to the Inquiry emphasises that initiatives taken to date by Federal or State Governments or by individual hospitals themselves are inadequate and for the most part simply tokenistic.  They are unlikely to lead to any significant improvement in the situation.  Government’s role is to introduce drivers in the system and then must be prepared to initiate audit to the change initiatives, recognising positive performance and implementing visible, corrective actions to address non-conformity.  It is unlikely that any new initiative for medical indemnity in the absence of effective risk management programs in hospitals will succeed.

As in industry generally, quality and risk management in health care must occur as close to the work face as possible if they are likely to be effective.  Gathering data nationally or state wide on incidents and adverse events and exhorting hospitals and doctors to do better while not to be decried, is unlikely to produce the desired outcome.  What is needed is change at the individual hospital level.  At this level, doctors as individuals have an important role to play. However, it is hospitals as corporate entities that must make the changes and it is hospitals that have the responsibility to ensure that their doctors as well as other hospital staff contribute to the process.  Governments’ role is to put in place mechanisms to ensure that change occurs and that it occurs in the right direction.  Initiatives Government needs to take include the following:

· Establish an independent monitoring body that has the power to introduce sanctions and incentives for hospitals in relation to quality and risk management activities.

· Introduce sanctions and incentives (drivers) into the system that will change the existing perverse incentives for quality and risk management in hospitals.

· Ensure that hospitals are responsible for funding their own litigation costs.

· Provide hospitals with expertise required for effective quality and risk management activity.

· Facilitate graduate programs to train quality and risk managers

· Provide scholarships for such programs

· Create senior hospital positions of quality and risk manager

· Require hospitals to provide community report cards annually on quality and risk management environment.

· Take steps to ensure that hospitals including private hospitals are much more transparent in relation to adverse events and legal actions.

While hospitals are the responsibility of the States, this submission suggests that the Commonwealth needs to bring its influence to bear to bring about the necessary changes.

2. Introduction

At the moment there is understandably widespread anxiety within the medical profession associated with the collapse of United Medical Protection (UMP).  This collapse has converted what was a state of heightened anxiety about the level of premiums by doctors to a potential medical and political crisis for the Australian community.  We are advised that the problems associated with UMP are replicated, to a greater or lesser extent, in all the Mutual Funds in Australia.  To the best of our knowledge there is only one Fund that is even close to being fully funded.

The anxiety concerning premium levels has been rising for some months although observers have been aware for several years of the impending disaster.  The medical groups most affected by rising premiums are those doctors who work in hospitals and in particular proceduralists such as neurosurgeons, orthopaedic surgeons and obstetricians.  Some of these groups may well be able to carry this burden from their not insignificant incomes.  However, premiums and special calls have certainly risen steeply in recent years as mutual funds have struggled to remain solvent.

We would suggest that dealing with the matter by adjusting the law (tort reform’) or by varying payment arrangements for damages will fail to deal with the underlying defects inherent in the hospital system and hence will fail to address the inevitable rise in costs.  It is these inadequacies in the hospital systems that have played a significant part in the current situation.  The question of minimising medical malpractice has financial, political and organisational consequences for hospitals in Australia quite apart from the issue of doctors’ indemnity costs.

3. Dr Lionel L Wilson AM  M.B  B.S  DSc(Hon) (La Trobe) FRACGP

Lionel Wilson is a leading figure in the development of quality and risk management in Australia, in all its manifestations. Generally acknowledged as being a driving force and seminal influence in the introduction and development of quality management to Australia's health services from the mid 1960s, he has played key roles in the introduction to Australia of hospital accreditation, the delineation of clinical privileges (credentialling of medical staff), and the concept of formal quality management and quality assurance methodology and techniques.

Through Qual‑med, Lionel Wilson offers speciality services on all matters relating to the implementation of quality and risk management in health care and, in particular, hospital quality and risk management programs.

Lionel Wilson's many accomplishments include: Federal President of the Australian Medical Association, Chairman of the Australian Council on Healthcare Standards, Chairman of the World Medical Association.  He has had a long and varied association with both public and private hospitals, including membership of the Board of Sutherland Hospital, a large Sydney Metropolitan hospital, for ten years.

Lionel Wilson is a graduate of Sydney University Medical School and a Fellow of the Royal Australian College of General Practitioners.  He is a member of the Order of Australia, a Fellow of the Australian Medical Association, a recipient of the Gold Medal of the Australian Medical Association, the first recipient of the Medal of Achievement of the Australian Council on Healthcare Standards, and a Life Governor of the Australian Postgraduate Medical Foundation.

As a member of the Faculty of the School of Health Systems Sciences of La Trobe University, Lionel lectures in a graduate course of quality management and quality assurance in health care.

Lionel Wilson is a joint author of a major manual "Quality Management in Healthcare” McGraw-Hill, Sydney, 1995 (embraces: quality assurance, quality improvement, utilisation review and risk management for acute care hospitals).  This manual is the only comprehensive work on these topics worldwide and is already required reading for some University courses and is being used as a major reference work by Health Departments.  He also has had more than 30 papers accepted for publication in recognised journals both in Australia and internationally.

In August 1998, he was awarded the degree of Doctor of Science Honoris Causa by La Trobe University for his contribution to Australia in the area of quality management.

4. Doctors and hospitals are not alone

Over the past 10-15 years almost every professional group in the community has faced a similar rise in litigation for malpractice as doctors now face.  Lawyers, architects, surveyors and engineers are some examples of professional groups that have had to address this issue.  All these groups have responded usually under pressure from insurers in a way that has seen the adoption of effective risk management initiatives that have been highly successful in containing the problem.  None of these groups has resorted to changing the law or asking Government to meet the cost of their indemnity premiums.

It is our contention that the medical profession and the mutual funds have a distorted view of the problem.  Quite apart from the recent crisis, their frame of reference is such that they are unable to see beyond behaviour and practices that have been in place since early in the 20th Century.

5. Definitions

We define risk management as:

The activities required to minimise financial loss for hospitals and the doctors who work in them [1].

In the medical literature there is much confusion between risk management and quality management [2]. For our purposes, risk management is only concerned with avoiding patient harm as a means of minimising financial loss and not as an end in itself (unlike in quality management).  Other authors recognising the commonality between risk management and quality management spend some time trying to clarify the relationship [3,4,5].

Even if all adverse events (however that term is defined) could be avoided, it would not necessarily eliminate the costs of malpractice litigation.  For example, the Harvard Medical Practice Study [6,7,8] found that while less than 2% of negligent injuries led to claims, over 80% of negligence claims were brought in cases in which there was no injury and no negligence [9].  Some commentators use this as an argument for tort reform.  We would argue that what it means is that if the right risk management processes and systems are in place, hospitals and doctors should be able to rebut allegations of negligence and successfully sustain a legal argument as to why a compensation payment should not be made in 80% of cases.

Nevertheless, in spite of this semantic confusion, the activities and processes essential for risk management in hospitals are essentially the same as those required for effective quality management.

6. Hospitals, not doctors carry prime responsibility

It is in hospitals where most of the major actions for malpractice litigation originate and where most costs are generated.  The basic responsibility for initiating systems to prevent malpractice and the costs associated with such prevention rests with hospitals as corporate entities, not doctors.  Neither individual doctors nor their mutual fund has any authority to introduce such programs into hospitals.  Further, doctors do not have the time, the skills, or the resources to institute such systems.  While hospitals bear the prime responsibility, doctors and nurses have an important role to play. This corporate view of the hospital sits uncomfortably with doctors some of whom still see themselves as having a relationship with the hospital similar to that of a barrister’s relationship with a law court.

6.1
Hospitals stand out

Hospitals, however, stand out from all other professional groups as having done little or nothing in the face of rising malpractice litigation.  In most Australian hospitals, public or private, despite their protestation to the contrary, effective risk management simply does not exist.  While doctors are currently very concerned about the possible loss of indemnity cover, and are very vocal about the costs of premiums the limited evidence available suggests that the cost to the hospital system itself is enormous.  Accurate data is almost impossible to obtain but Wilson and Goldschmidt estimated that in NSW alone there is approximately 1.5 claims per year for every public hospital in this State [Wilson, Goldschmidt page 27. Ref.1].  A recent inquiry into problems at the King Edward Memorial Hospital in Perth indicated approximately 100 cases of litigation in the pipeline.  Frequently, when an action is taken against a doctor the hospital is also sued.  One would think that in a public hospital system that claims it is strapped for funds this costly problem would have a high priority.  There are a number of possible reasons for hospitals’ tardiness in relation to effective risk management.  They include:

· Hospitals simply do not know what has to be done; or

· They know what to do but are not prepared to spend time and effort to implement it; or

· They know what to do but fear the political consequences of doing it; or

· They fear the political price they will pay far exceeds the costs of paying claims.

It is our experience that one or more of these reasons apply in most hospitals both public and private to a greater or lesser extent.  Most hospitals, if asked, will claim to have effective programs for quality and risk management.  It is our experience that most of these programs if they exist at all are tokenistic or at best not sufficiently robust to be effective.

6.2
The system lacks drivers 

However, the fundamental reason behind the failure of hospitals to introduce effective risk management is that the system particularly in the public sector lacks effective drivers.  Indeed, the system is characterised by a series of drivers that are counter-productive.  Introducing risk management systems in anything more than a token fashion into hospitals is difficult and hospital managers know that they will face resistance from at least some of their medical staff.  Why would they bother?  Managers’ salaries do not depend on the successful implementation of risk management or on their ability to minimise the level of litigation payments.  In NSW at least almost all costs of the judgement resulting from litigation are met from a Treasury Fund.  Few people including medical staff and the community generally have any knowledge of the number or nature of claims or the annual cost of malpractice litigation in any one hospital or in the hospital system collectively.

The effects of making hospitals responsible for the costs of workers compensation costs in NSW have been salutary.  Hospitals now make a serious effort to manage occupational health and safety because a financial driver is in place.  What is now required is the data that should prove the cost savings resulting from these changes.

6.3
An absence of skilled and trained quality managers

Quality and risk management in health care similar to industry will not simply happen from dedication and enthusiasm by health professionals.  Quality and risk management have their own body of knowledge and skills that must be learned and taught.  Managing quality or risk in an acute care hospital is a skilled exercise that demands the knowledge of what to do and the capacity to manage a quite complex system.  In Australia there are few trained and qualified quality/risk managers.

Quality and risk management cannot be successfully implemented centrally by governments, State or Federal.  While a number of committees have been established by Federal and State Governments, these will do little more than traverse the same ground that has been well traversed over the past 25-30 years.  Just as in industry, successful quality management and risk management must be as close to the work face as possible.  The skills and expertise of managing such programs depends on a trained quality/risk manager.

6.4
It is possible to minimise malpractice litigation

All attention at the moment is how doctors are being unjustly penalised by excessive litigation.  What are hospitals doing to minimise the level of claims and protect their doctors and themselves?  This question never seems to be asked.  No one even questions how much malpractice litigation is draining funds from the hospital system.  Hospitals are failing to insist on the medical staff following well-known approaches to contain this risk.  Management must initiate effective risk management systems and take steps to ensure that the medical staff is complying.

Anecdotal accounts of actions against Obstetricians (for example) describe case after case where a claim has to be settled out of court because the medical notes were so inadequate as to make a legal defence impossible.  Medical records are the prime responsibility of the hospital management.  There is no doubt about the culpability of the surgeon who operates on the wrong limb, but the basic responsibility lies with the hospital in failing to have in place effective systems to avoid such errors.  It must always be assumed that in the course of human activity, particularly in the presence of ever more sophisticated technology, errors and mistakes will inevitably occur.  The airline industry has used this philosophy very effectively to minimise adverse events with flying.  It is the responsibility of the corporate body to have in place fail-safe systems that anticipate such errors.

The United States is frequently used as an example of rampant litigation in health care but instances in that country where effective risk management has been instituted with dramatic results receives little publicity.  Insurers in Colorado, for example, have instituted a comprehensive risk management program for obstetricians with extraordinary reduction in the level of litigation in this speciality.  Plastic/cosmetic surgeons in the US have reduced litigation by simply videoing patients before surgery.  We understand that such an approach is regarded as an unnecessary expense in Australia.

Doctors who conduct procedures in hospitals for which they lack competence or for which they have had either no training, no experience or qualifications are still far too common in our hospitals.  In today’s hospital environment any such medical practitioner represents a high risk of litigation.  The process of credentialling of medical staff by their colleagues has been a well-known mechanism in North America for most of the 20th Century.  Yet, we in Australia still do not have a rigorous system of credentialling for medical staff in our hospitals, public or private that would protect the doctor and the hospital from risks of litigation and provide the community with a high level of accountability.

7. What should be done?

Most of the current public debate is conducted in an atmosphere of ignorance.  We need facts and information.  Wilson and Fulton believe, for example that the manner in which the mutual funds manage their claims has helped to escalate the costs of doctors’ indemnity [10].  It certainly has played a large part in the demise of the largest of these funds.  In the absence of data we really do not know the extent of the contribution these funds are making to the overall problem for which they blame the legal system and lawyers.

7.1
Facts and information

A great deal more information needs to be available if this debate is to be conducted with any sense of responsibility.  We need to know what is litigation costing the public hospital system over a 10-year period.  We need to know in how many instances are doctors and hospital being jointly sued.  We need to be demanding answers about what is being done about it.

The following questions require an answer:

· What is the dollar value of malpractice litigation against hospitals, public and private, State by State on a yearly basis for the past 10 years?

· In what percentage of these instances were doctors also involved in legal action?

· 
· 
· 
· Why do some State Governments continue to use a Treasury Fund to prop up malpractice in the public hospital system?

· Why do State Governments not open up the public hospital system to the private insurance market to provide indemnity against malpractice?

7.2
Introduce effective drivers into the system

It is our contention that the Commonwealth should use its financial powers to bring about significant initiatives for risk management into the country’s public and private hospital systems.  We believe such Commonwealth action would lead to a reduction in the level of claims in hospitals.  This effect would be small immediately but would gather momentum as these systems became widespread and effective.  Such drivers might include:

· Financial incentives and sanctions directed at the hospital and or the manager.

· A monitoring body with predetermined standards able to impose financial penalties for non-compliance 

· Opening the indemnity insurance market to other insurers than state Treasury funds with conditions to include a heavy emphasis on the introduction and supervision of risk management systems.

· As long as hospitals know a third party will pay the costs of malpractice litigation they will continue to avoid taking the necessary steps to manage this risk.  The costs of malpractice litigation should come out of the budget of individual hospitals and this information should be made public.  Managers and doctors would then have a direct interest in doing whatever needs to be done to prevent a large leakage of hospital funds.

7.3
Training of quality managers

Apart from introducing effective drivers, the next most cost-effective initiative for the Government is to provide a stimulus for the training of a significant cohort of quality and risk managers.  One course at Newcastle and one at La Trobe University have been operating for several years.  The course at La Trobe has now ceased and the Newcastle course is having some difficulties.  However, the introduction of new courses into Universities in the current financial climate is very difficult.  The granting of scholarships to suitable applicants to attend such courses and the provision of incentives for tertiary institutions to provide courses in quality and risk management would repay the public hospital system many times over.  Flow on to the private hospitals would follow.
7.4
Institution of demonstration models

There is no doubt that the implementation of effective risk management in hospitals is difficult and the efforts of management alone cannot be successful without the support and cooperation of the medical staff.  However, medical staffs do have some difficulty conceptualising organisational systems.  The best way to achieve acceptance of such systems is to develop demonstration models in selected hospitals.  The Government should take a leadership role working through a State Health Authority to identify and select suitable hospitals.

8. Conclusion

The issue of malpractice litigation involves a good deal more than doctors being victimised by the current legal system.  The major source of high dollar claims for medical malpractice is hospitals both public and private and if the costs of medical and hospital indemnity is to be minimised the issue of risk management in hospitals must be addressed.  With current focus on the failure of UMP, the hospital risk management has been left out of the debate.  To merely replace UMP with a regenerated clone will only defer the problem for a later period.  The Commonwealth will need to use its financial levers to ensure that risk management in hospitals becomes a reality instead of an exercise in tokenism if the environment for effective professional indemnity in health care is to improve.  If the current distress of sections of the medical profession and the failure of UMP result in significant changes in hospitals, they will have served a useful purpose.
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