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AHA Submission to

Economic Reference Committee

Inquiry into the impact of public liability and professional indemnity insurance cost increases

One of the largest challenges facing the tourism and hospitality industry is the exorbitant increase in public liability insurance. 

INTRODUCTION

The AHA was established in its initial form in 1839. The AHA is an organisation of employers registered under the Workplace Relations Act 1996 and its predecessors. The National Office of the AHA is located at 24 Brisbane Avenue, Barton, Canberra, ACT. 

Membership eligibility criteria vary from state to state due to the differences in liquor licensing legislation but the principal criterion for eligibility is based on determining what entity, in a hotel business, is the "employer of labour". There are presently nearly 8,000 members across Australia. 

The AHA’s primary purpose is to protect and develop the interests of members of Australia’s hotel industry. 

The Hospitality and Tourism industry makes a major contribution to the Australian economy.

In 2000-01:

· Visitors consumed a total of $71.2 billion worth of goods and services; this was an increase of 22% on consumption in 1997-98; of this, international visitors accounted for 24%, up from 22% in 1997-98; this reflected the faster growth of international tourism over domestic tourism, the positive impact of the Sydney Olympics in 2000-01 and the negative impact of the Asian economic crises in 1997-98;

· International visitors’ consumption of $17.1 billion amounted to 11.2% of total exports; this was more than exports of coal and of iron, steel and non-ferrous metals;

· Tourism contributed 4.3% of total Gross Value Added (GVA); this was greater than ‘agriculture, forestry and fishing’, ‘communication services’ and ‘electricity, gas and water supply’;

· At the same time, tourism contributed 4.7% of total Gross Domestic Product (GDP); this was an increase on the 4.5% contribution in 1997-98, which mainly reflects the effect of the GST on this service orientated sector;

· The tourism sector employed 551,000 persons, 6.0% of total employment; tourism employment grew faster than total employment.
Predictions in the industry are that the number of international visitors to Australia is expected to more than double during the next decade contributing in excess of $34.9 billion to Australia's export earnings in 2012.

The AHA has coordinated this submission through information received from our membership across Australia. Our members are regularly calling our State Branches and the National Office directly, trying to seek assistance in dealing with the burden of significant increases in their public liability increase. 

The AHA submits several recommendations to ease the burden on an industry that helps shape Australian culture. The most progressive of these is to declare a licensed premise exempt from liability claims.

A.)
THE IMPACT OF PUBLIC LIABILITY INSURANCE FOR SMALL BUSINESS AND COMMUNITY AND SPORTING ORGANISATIONS

Australian hotels are facing increases of about 300 per cent and premiums are expected to continue to escalate as Australians become more litigious, insurance companies come under pressure for better dividends from shareholders and the costs of the September 11 terrorism attacks and the HIH collapse are taken into account.

Hotels have advised us that they are having considerable difficulty in finding anyone who will even offer them insurance. This raises a number of consequences with so many other aspects of business reliant on insurance cover.

Our industry is regarded as high risk and is not well serviced by Australian insurers. The AHA has been in contact with our equivalent organisations in several overseas countries. Apart from the Caribbean, no other country had reported insurance increases similar to what has been witnessed in Australia. We question how hotels in other country’s can still obtain insurance, yet considerable difficulties are faced in Australia.

The AHA has received advice from our members that they cannot afford another increase similar to the one they have just had. Hotel keepers, in exasperation have claimed they will “shut up shop” if the trend continues.

Many hotels have been forced to cancel community or sporting events they used to organise and sponsor in an attempt to reduce their insurance premium increases. These have been highlighted in lead stories appearing in the Daily Telegraph.

Hotels have had to find methods in which to either absorb the increase or pass it onto consumers. Hotels have been forced to increase the costs of their services. Hotels have been forced to review employment levels. 

Insurance costs are changing the Australian way of life. Hotels form the very fabric of this way of life and need protection.

C.)
THE COST OF SUCH INSURANCE

The hotel industry has felt the full force of spiralling public liability insurance and the factors that have contributed. Below are some examples of insurance premium rises:
· The Historian Hotel, a small hotel in Adelaide, has experienced a five-fold insurance premium increase in just two years, with costs rising from $5,000 to $26,000. Only the public liability part of the policy has had massive increases. Other premiums rose in line with inflation.

· The Alberton Hotel has experienced a three-fold increase in just two years, with total insurance costs escalating from $11,000 to $31,000.  Once again, only the public liability part of the policy has had massive increases, with other premiums rising in line with inflation.

· The Arab Steed Hotel in Adelaide has experienced a three-fold increase in one year, with total insurance costs escalating from $9,000 to over $27,000.  The public liability section of the policy incurred massive increases (from $2000 to $14,000).

· The Ambassadors Hotel has experienced a more than two-fold insurance premium increase in just one year, with costs rising from $16,853 to $36,853. Only the public liability part of the policy has had massive increases. Other premiums rose in line with inflation.

· Reported in the August 3 issue of “Strategy” was an interview with insurance broker John Richardson from Marsh. He claims as follows:


“He (John Richardson) spent most of his time in June working with a client, a small hotel group, that needed to renew its liability cover. The contract that was expiring had an annual premium of $60,000. There had been some claims, so Richardson knew there would be an increase. But he was shocked when he found that the best deal he could do for the hotel group came with an annual premium of $420,000.

· Thakral Holdings Limited is a publicly listed property group with assets in hotels, retail and commercial. Their public liability insurance was with HIH from 1994 to 1998 and then with The independent Insurance Group (a UK insurer who went into liquidation in 2001). They are presently managing the “run-off” of claims and have already provided over $2 million against claims currently pending. In addition, Thakral has been advised they can expect a further $1 million of claims from what is known in the insurance industry as IBNR (Incurred But Not Reported).

Thakral has noticed its public liability insurance has risen from $220,000 in the year 2000 to $550,000 in 2002, an increase of 150%. They have been advised that when these are renewed in December 2002 they can expect a further increase of 30%-50%, if they are lucky enough to get insurance.

It must also be noted that the majority of members who have reported increases to their insurance also claim that they had not made any claims, or if they had made a claim it was a very small amount.

The hotel is forced to manage these substantial increases to the cost of doing business.

This has led to a hotel absorbing the costs and therefore the hotel does not make the same profit they once did which affects its ability for future growth.

The hotel may pass the costs onto consumers resulting in higher food, beverage and entertainment charges. In the big picture this will have an inflationary effect.

The hotel may seek to reduce its costs of business. The highest cost to business for a hotel is its workforce. As a result, hotels have been forced to review their employment levels.

The ultimate cost for these liability insurance increases is a degradation in the Australian way of life. If increases continue we will see the gradual demise of the hotel industry as has been witnessed already with the demise of businesses involved in outdoor tourism activities such as the examples given below.

· Snowy Mountains Flyfishing Adventures will close as of 1 July 2002, due to increases in Insurance premiums from $600 to $2,500 for nine months activity. The operators decided that after 6 years it was just not worth it and easier to shut down.

· Skate line, a 110-year-old roller-skating rink in a Newcastle suburb was forced to close down on 13 January 2002 after its public liability premiums rose from $8,000 to $86,000.

D.)
REASONS FOR THE INCREASE IN PREMIUMS FOR SUCH INSURANCE

The insurance industry has reported the following factors for increased premiums:

· Legal profession encouraging more clients to become more litigious as other areas of work dry up,

· Shareholders and actuaries are now driving the price of premiums – previously it was the marketers. This change has come from shareholders and insurance actuaries expecting higher dividends in the insurance business,

· A view by the Australian insurance industry that premiums were too low and that these increases are catching up with the premiums paid by the business community in Europe and the USA, and

· A global shortage of underwriters prepared to underwrite business.

It is our opinion that people who would have previously put down an incident as their “own fault” or “bad luck” are being advised by members of the legal profession to make a claim. The insurance industry has advised that it is cheaper for them to settle out of court than it is to take the matter to trial. They are also saved from the potential of a judge making a ruling that would then form a precedent in future cases.

Our industry receives a large share of “slip and fall” claims. The introduction of video surveillance has demonstrated that a large number of these claims are fraudulent. There is a percentage of the population who are always looking for the “easy buck”. At present there are few deterrents for people making a fraudulent “slip and fall” claim.

The hotel industry has a number of concerning factors with respect to future liability issues as well. 

Cases such as Johns v Cosgrove & Ors (“the Chevron Hotel”) raise a hotel’s exposure to successful claims made by an intoxicated person against the hotel. Moreover, we may also be subject to actions by those who are injured as a result of the antics of drunks. 

In our belief, the soft stance of the courts on the position of negligence has led to extreme caution being adopted by the insurance industry in its dealing with licensed premises.

It is the AHA’s submission that “common sense” should have ruled in both of these cases. There is no way the licensed premise should be liable for a breach of its duty of care if a common sense decision was made. Someone else doesn’t always have to be blamed. People need to take personal responsibility.

If cases like those mentioned above continue to be successful, there will not be a hotel industry left in Australia. The hotel keeper can not run a business where it is expected to be at fault for peoples own actions.

The weakness in the present “duty of care” is best illustrated by the following example:

“A person who has a beer at home and falls off his chair and injures himself will acknowledge it as his or her own fault. If the same person had exactly the same accident in a licensed premise, they would be able to claim the hotel breached its “duty of care” under the tort of negligence.”

E.)
SCHEMES, ARRANGEMENTS OR REFORMS THAT CAN REDUCE THE COST OF SUCH INSURANCE AND/OR BETTER CALCULATE AND POOL RISK

If the situation does not improve, many hotels will be forced to close or trade without insurance leaving operators open to unacceptably high levels of risk.  

The AHA submits the following recommendations:

· Hotels are exempt from liability claims except in matters of gross negligence. 

· Large properties, such as Thakral mentioned previously, are able to source their insurance offshore. This option is not available to smaller groups or operators who find themselves at the mercy of the local market.

Encouragement of greater international competition and access for all businesses in the Australian insurance market would likely put downward pressure on premiums.

· The AHA submits that people with genuine claims need to be looked after, however, it is necessary that a common sense approach be re-stated following recent claims. Legislation needs to be introduced to remove the assumption of guilt and enshrine the concept of personal acceptance of risk. 

· Legislation should be introduced to allow businesses to mitigate their potential for claims. If an individual signs a form that recognises known risks they should not be able to make a claim against that business. This is especially important for people willing to participate in “adventure tourism” activities. Consideration still needs to be given for people subject to a business being genuinely negligent.

· Insurance claim pay-outs need to be capped to keep premiums at sustainable levels.

· An investigation needs to be launched to assess the size and number of claims put through the courts, 

· Introduce bans on no-win, no-fee law firms from advertising and legal fee caps.

· Our industry receives a large share of fraudulent “slip and fall” claims. It is only from hotels introducing video surveillance are we able to counter these claims. 

· We recommend the hotel being able to seek financial remedies from plaintiffs making false claims. 

· We would further recommend a stronger approach taken by prosecutors and the courts in attaching a criminal offence and substantial fine to such claims.

· Certain hotels would have been left exposed from the collapse of HIH and would have certain periods where they are not covered. As such, any reforms would need to be retrospective to cover these periods.
· As mentioned previously, Australian hotels are finding it difficult to obtain insurance and have faced considerable increases, yet hotels in other countries have not had the same experiences. The AHA submits the Commonwealth may want to investigate the reasons behind this anomaly.
Whatever reforms are eventually adopted as a result of this review, it is important that this does not become a profiteering exercise for the insurance industry. Any savings must be passed onto business and it is our recommendation the ACCC take a very active role in price monitoring similar to what was undertaken as part of the introduction of the GST.
The AHA requests to appear before the Committee over these matters.
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