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Problems experienced by Building Surveyors and Inspectors

1.
Huge increase in insurance premiums for Building Surveyors and Inspectors in the Private Sector.

 These ranged from 400% to 2000% increase and can be substantiated by data collected from our Members via a survey on the same.

Many practitioners had applied for PI Insurance 2 months prior to registration with many follow up calls to their brokers in the interim, but did not know till the 27th  and 28th June just prior to registration whether they would be offered insurance.  Those that have been offered insurance fall into three categories all with significant increase and little consistency in premiums,  and no indication of whether they would be offered insurance cover beyond these time limits:-

a) an extension of insurance offered till 31st August 2002 

b) insurance offered till 31st October 2002

c) insurance offered for 12 months 

2.
Inability to access insurance at all e.g. 

1. a young building inspector  tried recently to get  PI insurance in order to apply for registration and was refused outright by insurers.

2. a number of both building surveyors and inspectors who have some claims history or even declaration of a claim have initially been refused insurance by the existing underwriters left in the marketplace

All of the above have occurred in May/June 2002 with the situation worsening within the last two weeks of June 2002 and changing on a daily (if not hourly) basis.

From the feedback the AIBS has had from Members the message is clear that Insurance underwriters do not want to insure Building Surveyors and Inspectors.  The AIBS has been in close contact with the Fire Protection Association Aust whose Members are also experiencing similar problems.

Council Practitioners are also affected – the main Council insurer, Civic Mutual Plus will not cover 

Council MBS on the following:- 

Pre-purchase inspections inside or outside the Municipality

Fire Audits       outside the Municipality

Essential services      outside the Municipality

Consult and Issue outside the Municipality

BAB representations     outside the Municipality
Reasons given by Insurance Brokers/Underwriters for the increase in  Professional Indemnity Insurance

It should be noted that to date the AIBS has not been able to meet with Insurance Underwriters, however we believe the Victorian Building Commission is in the process of negotiating a meeting between the Underwriters, the Building Commission and affected Victorian Industry bodies.  The following reasons for increase in PI insurance premiums have been listed as a result of  “second hand” information derived from various Insurance Brokers and Building Practitioners.

· Building Surveyors and Inspectors, are considered by insurers in the market place as  “high risk” and insurers do not want to insure them.  Insurers are being more selective about classes of business and risks within those classes

· The small number of  Building Surveyors and Inspectors in Victoria is not a lucrative market for insurers

· APRA increasing restrictions on minimum capital reserves as of 1 July 2002 

· the 10 year “run off period included in the Victorian Building Act is a deterrent for Insurers as it is considered “long tail” business

Ramifications of  current Insurance problems

Significant increases in  PI insurance costs  it will make it almost impossible for  practitioners to continue in the private sector without passing on this cost to consumers on a cost recovery basis.  This will increase the final cost of building works which will result in a backlash to the State Government.

We foresee many older and experienced practitioners leaving the profession with the current registration year as a result of these costs and/or inability to access insurance at any cost.

The increased expectation to achieve faultless compliance on relevant building surveyors and building inspectors is having an affect on the current numbers practising and if the current trend in respect to liabilities etc continues, the numbers will reduce much further.   Other professions might think they are ready to step into the breach however upon closer examination may see the situation also as untenable.  

Further, if an excessive amount of current private practitioners decide not to re-register for the above reasons,  the building permits they have in their systems which are pending will be at risk of “no completion”.  This will result in the BC having to take on completion of these permits.

 As currently registered  practitioners in both Councils and the private sector are already over burdened with work, and the Building Commission does not have the technical/human resources to handle this workload, this could result in the very real situation of  complete collapse of the building permit process.

Background Information

The Building Act was established on the idea of insurance cover being able to be procured from a competitive insurance market - and to be obtained without problems and without legislative change. The current crisis appears to represent insurers falling short of carrying out  prudential study of the risks they are covering and, more importantly, the social and deep industrial  impacts of their actions - which should have been protected by a charter of good will with respect to State interests.

The Building Commission oversees the workability of the Building Act, and it established the idea of performance auditors in 1997, with the express purpose of examining the competency and risks arising from the work of practitioners. The results have  direct relevance to insurance risk.  

The Auditor General found "that performance audits undertaken by the Commission rarely identified major problems. Between February 1998 and September 1999, 15 of the 729 performance audits resulted in further proceedings in the form of a prosecution and inquiry or an inquiry only. Most generated no further action."

In reality since privatisation nearly 1 million permits have been issued with a very low incidence of litigation.  When practitioners ensure that paperwork and best practice principles are in place there is a very low risk of liability or litigation.  

Suggestions on how to reduce the cost of PI insurance for Practitioners

1.
Educating the Insurance Industry in understanding the duties and responsibilities of Building Surveyors and Inspectors

Building permits are issued as permission to build – they are not a certificate of compliance

The Relevant Building Surveyor and the relevant building inspector are not able to categorically certify any aspect of any project even though the court and others are beginning to adopt that level of expectation.  A building permit and building inspection should be seen or taken more as enabling firstly the commencement of building works and then continuation of the works within a particular environment, rather than being a certification of compliance.  

Legislation should acknowledge more clearly the responsibility of the building surveyor and inspector in a project as there seems to be an impression that they consider quality of workmanship etc, which is not the original intention of the Building Act and Regulations.  The Building Surveyor/Inspector only attends the site about four times during the construction process and does not sit there and watch the builder and the sub-contractors etc with an eagle eye  (unlike the impression that is perceived by the general public).

2.
Risk Reduction Strategies

Compulsory CPD will be introduced shortly in Vic for registration process of practitioners which will act further as a risk reduction strategy. The AIBS has already conducted a number of seminars for Members and allied practitioners on reducing liability and further are planning to commission a consultant to formulate risk reduction and best practice policies for free distribution to AIBS Members.

The AIBS has already submitted a Building Inspection Manual concept (devised by Colin Bellingham) to the Building Commission for them to publish for distribution to Practitioners and the AIBS will follow this up again with the Building Commission – this will assist in risk reduction as it can be supplied to Practitioners upon registration (including owner builders, builders etc).

There are therefore a number of factors assisting in presenting a lucrative market for PI insurance for practitioners. 

AIBS  Recommendations:-

Urgent Action by the State and Federal Government is required on four levels:-

a) legislative changes in regard to the Building Act

b) communication with insurance underwriters 

c) limiting the predatory practices of the legal system (no win no fee type scenario which is encouraging litigation action within the community regarding public liability and professional indemnity claims)

d) reforms to the judicial system limiting unrealistic payouts on claims

Suggested Legislative changes:-

Amend the Building Act to define the role of Building Surveyors and Inspectors as auditing projects for suitability rather than inspecting for total compliance

Amend the Building Act  to re-define limits of liability therefore preventing judges from being able to apportion greater amounts to individual practitioners and limit decisions relating to building determinations

Amend the 10 year “run off” period to a much shorter duration on structural faults 

Introduce a ceiling limit of time regarding liability to practitioner in regard to death and injury claims to a realistic standard of cover

Amend the Building Act to eliminate the liability of a “terminated (thru death, illness, malpractice, bankruptcy etc) ” practitioner’s work being passed on to the Building Surveyor/Inspector taking over that practitioner’s unfinished permits (Section 83).  Liability to the new practitioner should commence from the date the practitioner takes over the job.

Amend the Building Act to alter/adjust consumer expectations

Amend Form 13 and 14 to reduce exposure to liability

Amend the BCA to provide for construction % tolerances particularly for matters pertaining to stairs, balustrades, handrails etc.

Further issues for consideration

The new circumstance with residential development over 3 storeys no longer requiring domestic warranty insurance cover, thus removing the first avenue of claim and consequently increasing the exposure of the RBS and or other practitioners.   The government must ultimately be drawn into the litigation pot given its roles and following logical sequence and in the end it does the full circle and goes back to the community whence it started.

SPECIALIST CATEGORIES

BUILDING SURVEYOR PRACTITIONERS

AND

BUILDING INSPECTION PRACTITIONERS

BUILDING SURVEYORS

Domestic Building Permit/Approval (Class 1 & 10 buildings)

Commercial/Industrial Building Permit/Approval

Mandatory Building Inspections

Owner Builder Reports

Pre Purchase Inspections

Independent Inspections

Building Dispute Resolution/Advice 

Performance Based Assessments and Fire Design Consulting

Essential Service Assessments/Reports/Audits

Disability Services/Audits/Consulting

Swimming Pool Permits

Demolition Permits

BUILDING INSPECTORS

Mandatory Building Inspections(Class 1 & 10 buildings)

Owner Builder Reports

Pre Purchase Inspections

Independent Building Compliance Inspections/Reports

Building Dispute Resolution/Advice
Quality Control Inspections
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