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7 May 2002

Mr Adrian Nye

Chair

Heads of Treasuries

Insurance Issues Working Party

C/- Victorian Department of 

Treasury and Finance

1 Treasury Place 

Melbourne VIC 3001

BY FAX:  03 9651 5298

Dear Mr Nye

INSURANCE ISSUES WORKING PARTY REQUEST FOR ADDITIONAL INFORMATION

Thank you for your letter of 24 April 2002 seeking additional information from the Law Council following from our meeting with the Heads of Treasuries Insurance Issues Working Party (the “IIWP”) on 15 April 2002, and our latter meeting with yourself and staff from Trowbridge Consulting and the Commonwealth Department of the Treasury on 2 May 2002.  That latter meeting was particularly helpful in assisting the Law Council with this reply.

The Law Council Position

Before replying, I should first restate the Law Council position.  Having reconsidered the Trowbridge report, our discussions with your group, such submissions to the Ministers’ Meeting on Public Liability Insurance on 27 March 2002 that we have been able to obtain, and our further researches, the Law Council remains of the view that the available evidence does not support the proposition that the undoubted community problem (of pockets of unavailability and unaffordability of public liability insurance) is so serious, or incapable of being satisfactorily addressed by the normal operation of  the insurance market with some assistance (eg overall increase of premiums to pre-HIH–marketing levels as adjusted, and pooling of insurance for difficult groups), as to justify harsh measures which significantly diminish the rights, expectations and quality of life of the most disadvantaged in our community.

The Law Council remains ready to develop and consider principled proposals for improvements to the legal system.  These proposals need to be considered on a jurisdiction by jurisdiction basis because conditions in the jurisdictions are not the same.  

From the point of view of principle only, and taking into account that the following proposals are not likely to significantly impact on the rights and legitimate expectations of injured persons, the Law Council submits that the following legal system reforms are likely to reduce the overall cost of claims and to make the legal system more certain for insurers, namely:

· a best practice set of court rules mandating pre-action procedures (formulation of claim, exchange of expert reports, conciliation, filing of best offers) which must in all but urgent cases be undertaken prior to the issue of proceedings;


· examination of limiting party-party and solicitor-client costs in “small” claims to a fixed figure (subject to safeguards requiring parties not to take advantage and prolong litigation);


· an obligatory system of notification of solicitors’ instructions which will, or are likely to lead to, litigation when the claimants injuries stabilise or the claimant attains the age of majority;


· increased effectiveness of disclaimers for certain risky activities in certain situations;


· introduction of structured settlements, and provision for periodic payment orders, and provisional awards;


· review of the means for providing for the long term care needs of the catastrophically injured through some form of statutory entitlement,  funded by part of the insurance premium (as proposed by Mr Cuff of Trowbridge Consulting).

As no further evidence has been produced (or apparently is likely to be produced), the Law Council opposes, as unnecessary and unjustified, the imposition of any thresholds on entitlement of injured persons to access the legal system and the imposition of any caps on general damages or loss of earnings damages, with the exception that it is not unreasonable to prescribe the maximum rate of earnings which might be used for calculation of future economic loss.

Your request

In your letter of 24 April 2002 you asked as follows:

“[T]he IIWP would appreciate the Law Council of Australia considering the following matters and providing additional information, as well as the 

Council’s attitude on the following points:

· how legal costs have changed over time and the expansion of and variation to heads of damages in negligence;
· compulsion to notify a defendant within a specified time period after consulting a lawyer, and issues surrounding the rights of minors under the statute of limitations;

· damages rules from the statutory schemes being adopted for public liability claims; and

· correlation between introduction of advertising and increasing claims.” (Letter from Mr Nye to myself of 24 April 2002)

I will reply to each of the above questions in turn.  This reply was made with the assistance, which is gratefully acknowledged, of information provided by the Australian Plaintiff Lawyers Association and the Law Institute of Victoria.  However this reply was not seen by other organisations prior to being submitted, and responsibility for it is taken by the Law Council.

How legal costs have changed over time and the expansion of and variation to heads of damages in negligence

Information in relation to the amount of legal costs

The Law Council is able to provide some information that it believes would be indicative of the position in Victoria in relation to the amount of legal costs.  The position may vary as between States and Territories, and the Law Council is endeavouring to obtain additional information from law firms in NSW and Queensland.  

The Law Council has had inquiries made with a major Victorian claimants’ law firm, which is one of the principal firms operating in the public liability area.  

This firm has, for some years, kept statistics on the various different types of cases so as to monitor the average professional fees (ie the professional fees charged by the claimant’s lawyers) charged per file.  This figure is calculated by working out the total gross fees for a particular type of work and dividing it by the number of bills in that group.  The files only ever have one bill on them, being a bill at the conclusion of the matter when fees are paid.  

The figures that were produced, which were provided in confidence, are as follows:

· June 1998 to April 1999 - $** [commercial information omitted];

· June 1999 to April 2000  - $** [commercial information omitted];

· June 2000 to April 2001 - $** [commercial information omitted]; and

· June 2001 to March 2002 - $** [commercial information omitted].


As you will see from this table, there is only a modest increase in the fees over this period:  a percentage increase of 12% (3% per year).  Given that court scales have increased by the movement in the CPI there is little or no real increase. 

These figures were discussed with another major Victorian claimants’ law firm.  Although that firm did not have the capacity to draw out the same statistical information, that firm undertook a review of a number of files, and that firm believes that its own figures would be consistent with those of the first firm.  Between them, these two firms would most likely have somewhere between ** and ** per cent [commercial information omitted] of the claimants’ public liability market in Victoria, but the two firms’ combined market share may be as high as ** per cent [commercial information omitted].  

The principles of legal costs

Contrary to the suggestion in your question, the basic principles of the law concerning legal costs have not changed in recent years.  The principles have been canvassed in our submission to the IIWP of 15 April 2002, and our earlier submission of 20 March 2002 to the Ministers’ Meeting on Public Liability Insurance.  To reprise those submissions, in broad terms the law concerning legal costs as follows:

· Legal costs are relevant to two situations, the first being those costs which a client (be it the claimant or the defendant/insurer) is charged by their lawyer, and the second the cost of the other party which a party (be it the claimant or defendant) may be ordered by a court to pay at the end of the litigation, or which is taken into account in the settlement of a claim prior to final award.  The first type of costs is called “solicitor-client costs”, and the second “party-party costs”. 

· In all jurisdictions, the amount of solicitor’s costs, whether charged on a solicitor-client or party-party basis, is substantially regulated, much more so than any other professional business.  In particular:

· each jurisdiction has mechanisms, usually associated with the general system for making complaints against lawyers, whereby members of the public can obtain information about their lawyer’s costs and can make a complaint about the amount of them;

· there is considerable learning and practice on what are the permissible amounts for lawyers to charge in certain situations, which is applied by the mechanisms regulating costs (referred to above, and further below);

· the court in each State has inherent jurisdiction to set aside an agreement for costs between a solicitor and his or her client on the grounds that it is unfair or unreasonable;

· each jurisdiction prohibits a percentage of an award of damages to be charged as a contingency fee by a lawyer to his or her claimant client – where permitted, the fee which is able to be charged on the contingency of success is only the fee for the work actually done by the lawyer, increased by a percentage which does little more than cover the costs of the lawyer providing his or her services without remuneration (and at risk) during the litigation on a “no win no fee” basis;


· all jurisdictions (except Western Australia, which is expected to follow soon) require lawyers to inform their clients of the basis of their charging prior to commencing substantive work.

· Judges have a discretion as to the award of party-party costs, but exercise their discretion in accordance with well established principles.

· Generally speaking costs follow the event, that is to say if a party obtains a verdict in his or her favour then the judge will order the other party to pay the successful party’s costs on a party-party basis.  “Party-party” costs are those necessary to maintain the legal proceedings against the other party, namely:  “fair and reasonable costs, including fees, charges, disbursements, expenses and remuneration, incurred by a party in enforcing or defending their rights” (Butterworths Australian Legal Dictionary (1997) at 852).  

· It should always be remembered in this area that “legal costs” are not simply “lawyers’ costs”.  Legal costs are the costs of a legal action, and can include such disbursements as:  

· the cost of reports by experts (such as:  doctors, engineers, economic loss consultants); 

· process serving and private inquiry agent fees (private inquiry agents could be engaged, for example, where parties or witnesses need to be located, or where a claimant is placed under surveillance because of suspected exaggeration or fraud);

· court filing fees; 

· fees for court sitting days, and

· the cost of transcripts of court proceedings.

· As a rule of thumb, party-party costs generally equate to two-thirds of what is actually spent by a party.  The actual costs are referred to as “solicitor-client costs” or “indemnity costs”. 

· A party (or their lawyer, in respect of his or her conduct) can be ordered by the court to pay indemnity costs as a sanction for conduct that has added to the costs of a trial.

· Parties themselves can make offers to settle a matter in such a way as to activate a “costs penalty”.  If a party makes an “offer of compromise”, and the other party does not accept it, but goes to trial and fails to better the offer, then he or she is liable to pay the costs of the party who made the offer of compromise entirely (ie indemnity costs) as from the date of the offer.  Offers of compromise can be made by both claimants and defendants, and put real pressure on parties to negotiate and settle on a reasonable basis.

· When a case is settled the parties make their own arrangement for costs.  Generally, if the defendant/insurer pays moneys to the claimant then the defendant/insurer will pay the costs of the claimant on a party-party basis.  

Costs assessment in NSW

The only recent structural development in relation to the calculation of costs is in New South Wales.  In 1994, NSW moved from the previous system of court supervision of costs (referred to as “taxation”) to a system of “costs assessment”, which is not undertaken by court officers (for example by a Master of the court), and which is not based on a rigid scale, substituting instead a mixture of event and time based charges.  Under the new regime of costs assessment, disputes as to costs are resolved by independent assessors whose appointment is agreed as between the parties.  

Costs assessment has been in operation in NSW for about eight years.  The Law Council is not aware of any independent review or study of this scheme.  As far as we are aware, neither Law Society of the New South Wales nor the New South Wales Bar Association has expressed reservations about the scheme.

The adoption of costs assessment in NSW has not altered the established legal position that party-party costs are the fair and reasonable costs incurred by a party in enforcing or defending their legal rights.

All jurisdictions other than NSW have retained the taxation system whereby costs are subject to determination by the court if the parties are unable to agree on costs. 

The expansion of and variation to heads of damages in negligence

Contrary to the suggestion in your question, there has been little change in the heads of damages assessed by courts.  What developments that have occurred in say the last two decades can be regarded as a working out of well established principles which can be stated briefly as follows.  

In relation to damages for negligence, with the exception of punitive or exemplary damages,
 the law’s aim is to compensate for loss.  It is well established that the law attempts, in so far as money can, to put the injured party back in the position in which he or she would have been in if he or she had not sustained the wrong which is the subject of compensation.
  

Damages for personal injuries fall into broad categories: 

· general damages (which includes damages for pain and suffering, loss of expectation of life, and disfigurement); and 

· special damages (which includes:  actual past and expected future loss of income and earning capacity; out of pocket expenses for medical and nursing care and the like; and voluntary care and assistance (Griffiths v Kerkemyer damages)).

Consideration of the various editions of Professor Luntz’s textbook Assessment of Damages for Personal Injury and Death bears out the lack of change in relation to heads of damages.  The first edition was published in 1974 and the latest (the fourth), this year.  The damages considered, broadly speaking, are the same.

It is true that there has been development by the courts of the principles governing the assessment of damages.  For example, the principles governing assessment of damages for voluntary care have been defined over time.  The principles applying to damages for loss of parental or household services have been reconsidered and defined.  

At the same time there has been significant restriction and, in some instances, abolition of damages by legislative amendment.  Restrictions have been placed on the types of damages recoverable in work and motor vehicle accident cases (and health care liability cases in NSW), including in particular cases (varying as between jurisdiction and type of case):

· voluntary care and assistance claims have been restricted; 

· caps and thresholds have been imposed;

· certain forms of damages have been abolished, eg:

· punitive damages, and

· per quod servitium (the loss to an employer of an employee’s services).

The most significant single difference over the last twenty years has been the approach to assessing damages for the long-term seriously injured.  The medical profession drove a change in the mid-1980’s in favour of home care for such injured persons, as opposed to institutional care.  This necessarily increased the cost of such care, but with a significantly increased benefit in the lives of those people and those who cared for them, improving morale and recovery.  

Compulsion to notify a defendant within a specified time period after consulting a lawyer

The Law Council appreciates the difficulties faced by insurers in relation to the pricing of insurance for long tail business such as public liability insurance, and the wish by insurers for greater certainty.  However, the Law Council is concerned that increased certainty should not be purchased at the expense of accident victims, unless this is truly unavoidable.

The Law Council would support the development of requirements on lawyers to notify insurers of a potential claim.  However, the Law Council would note that the following points of concern would need to be addressed:

· The emphasis should be on obtaining compliance, rather than punishing non-compliance.  There should be an education campaign in relation to the imposition of any new obligation, and any significant negative consequences should be suspended during a transition period.  

· The Law Council notes the acceptance by Trowbridge Consulting that it should not be recommended that non-compliance should result in the injured person losing their entitlement to claim.  The Law Council will strongly oppose such a suggestion if it were recommended.  

· Given that in some circumstances, the relevant likely defendant is likely to be difficult to ascertain (eg in a group or where there are multiple potential defendants) and given that the claimant will usually not know of the insurance company of a likely defendant (insurers insist on this information remaining secret as long as possible – in many cases the claimant does not know whether the defendant is in fact insured until the claimant comes to enforce any judgment or settlement, which is unsatisfactory in itself), allowance will need to be made for defective notification, and consideration could be given to a system for default notification to a body like the Insurance Council of Australia.  

· It needs to be recognised that there will be extra costs involved in notification, from both the claimants and the insurers side, and the IIWP needs to be satisfied that the extra costs are justified by the benefits obtained.  Further, these extra costs need to be taken into account in any suggestion as to fixing the legal costs of personal injury claims.

· There will be issues at the borderline in relation to defining the circumstances or instructions which create the obligation to notify, eg:

· situations of preliminary advice, where the solicitor has to apply his or her mind to see whether the claim is meritorious or not at that early stage;

· considerations if the lawyer is consulted by one only of the parents of a child in relation to the child’s injuries, particularly where the parents are estranged; and

· the consequence if the client instructs the lawyer not to notify because he or she is fearful of being harassed by an insurer or does not want to disturb relations with the defendant.

· Consideration will need to be given as to the adjustment of the obligations if the particular claimant decides not to engage their lawyer first consulted, ie the obligation then on the claimant?

· Is consideration to be given as to whether there should be any restriction on the activities which can be taken by the insurer following notification, eg covert surveillance of the claimant?

· While compulsory notification should increase the early notification of genuine claims, it can also be expected to put into the insurers’ system an increased number of “potential claims” which will never eventuate as claims – the Law Council would be concerned if such an increase were to be used at some future time as further evidence of an increase in claims.

Issues surrounding the rights of minors under the statute of limitations

Limitation periods vary between States and Territories as indicated in the table below.  The limitation periods for minors are as for adults, except that the limitation period does not run until the minor has turned eighteen, whereas in relation to adults the limitation period runs (speaking broadly) from the date of the accident.

	State/ Territory
	Limitation Period


	Legislation

	VIC
	6 years
	Limitation of Actions Act 1958 (Vic), section 5



	ACT
	6 years

There is an exception for common law workers’ claims (3 year limitation period)


	Limitation Act 1985 (ACT), section 11

	SA
	3 years for personal injury claims


	Limitation of Actions Act 1936 (SA), section 36

	WA
	6 years
	Limitation Act 1935 (WA), section 38



	QLD
	3 years for personal injury
	Limitation of Actions Act 1974 (QLD), section 11



	NSW
	3 years for personal injury actions that accrued on or after 1 September 1990


	Limitation Act 1969 (NSW), section 18A

	NT
	3 years
	Limitation Act 1971 (NT), section 12



	TAS
	3 years for personal injury
	Limitation Act 1974 (Tas), section 5



	TRADE PRACTICES ACT 1974- FEDERAL
	Part VA claims

3 years from awareness of loss, defect and identity of manufacturer (up to 10 years from date of supply by the manufacturer of the products)


	Trade Practices Act 1974 (Cth), section 75AO 


In all of the States and Territories, other than Western Australia, the judge has a discretion to extend the limitation period where it has expired.  In Western Australia the judge only has this discretion in relation to asbestos claims, although the Law Council understands that the Western Australian government is looking to amend the law so as to allow for a general power of extension.  The powers of extension vary as between jurisdictions, in some jurisdictions allowing an open ended extension, in some only up to a limited time.

The Law Council would be opposed to the replacement of judges’ discretions (where available) to extend limitation periods by an absolute (ie immutable) limitation period.  Such a step would be retrograde.  Although such a proposal may provide insurers with economic certainty, it is based on an incomplete understanding of the nature of many injuries.

The results of many injuries are not known for many years. The injury may not be appreciated at all.  For instance, asbestos related diseases have very long latency periods.  This means that the claimant may be diagnosed many years after they were exposed to asbestos.  It would be unrealistic to apply an absolute maximum limitation period in claims where there is a long period between the injury or the negligence, and the time when the actual consequences of the negligence arise.

An absolute limitation period would also create unfairness in cases of child sexual abuse.  The full effects of such abuse are often not evident for many years.  If an absolute limitation period applied it would mean that these injuries would not be properly compensated.  The results of many other injuries, such as birth defects and the results of chemical exposure, take years to emerge.  The consequences of introducing an absolute limitation period on all cases should be fully investigated before any steps are taken in this regard.

In relation to minors, the Law Council would be concerned at having the limitation period run from the date of the accident.  The Law Council considers it appropriate that the period should run from the time that a minor becomes eighteen.  Parents and guardians do vary in their ability to look after the affairs of a minor, and it is potentially highly unfair to make a minor’s right to compensation dependent on the diligence of his or her parents or guardians.

Damages rules from the statutory schemes being adopted for public liability claims

The Law Council gained a deal of information on Trowbridge Consulting’s approach to this topic at our meeting on 2 May 2002.  From this meeting the Law Council understands that there is unlikely to be a recommendation by Trowbridge Consulting of uniform “tort law reform” of caps and thresholds, but rather an emphasis on jurisdiction by jurisdiction approaches.  Although this has the potential to increase the level of complexity in Australian personal injury law, it should avoid inappropriate “solutions” being foisted on jurisdictions that are not affected, or not affected to the same degree, by the problems for which the solutions are designed. 

The Law Council also understands from our meeting on 2 May 2002 that the main focus of tort law reform for Trowbridge Consulting is in relation to non-economic loss.  

The Law Council refers to what it has already said in relation to thresholds and caps on compensation at pages 39-44 of its submission to the IIWP of 
15 April 2002.

Given that it had some prominence in discussion on 15 April 2002, I will make some specific comments in relation to the Victorian Transport Accident Commission (“TAC”) model as an example of adopting damages rules from a statutory scheme for public liability.

The TAC model 

The imposition of any threshold by its very nature creates another level of bureaucracy.  

In the TAC scheme, prior to being able to issue common law proceedings a plaintiff must be able to demonstrate that they have a serious injury as determined in accordance with the American Medical Association (“AMA”) Guidelines.  This process involves the injured motorist to submit an application for “serious injury determination” supported by medical materials. The initial determination is made by the TAC, and then that decision can be reviewed by the Victorian Civil and Administrative Tribunal (“VCAT”).  

The TAC has already obtained considerable information in respect to the claim due to its involvement in the no-fault scheme.  Contrast this with the situation in public liability where little or no information will be available to the insurer until the claim is made, and then full and complete investigation will need to be completed in to the level of incapacity so that they can make an informed decision in relation to the extent of disability.

Consistency in decision making in any sort of system that has a threshold is critical.  Both TAC and Victorian WorkCover have been very conscious of the need to ensure that when determining whether the serious injury threshold has been met that there is consistency in the decision making process.  This has been more difficult for WorkCover, which has had decisions made by its claims agents where there has not been the same rigorous and tight control that is available to the TAC, where it is the only body making those determinations. 

Contrast this with the public liability situation where there will be a multitude of insurers making decisions potentially applying different criteria and there is great scope for inconsistency and uncertainty.  If this occurs then this will lead to significantly more litigation rather than less. 

The system of serious injury determination prior to issuing proceedings is by definition a cumbersome and litigious process.  Presently there are 3,000 WorkCover matters waiting determination by the Victorian County Court.  This is a significant workload for the County Court and in many of those cases there is a process that effectively involves two trials of the same matter. There is firstly the serious injury determination, and if that threshold is met then the matter proceed to a further trial on the merits of the case.  This adds considerable expense to the process.

There has been a suggestion that medical panels might be a way to determine whether a person meets the injury threshold.  The Law Council has grave concerns about the role of medical panels in these determinations.  The Law Council does not accept that they are cheaper or more efficient.  They involve the plaintiff and defendant preparing material for submission to the medical panel.  

Further, a system where medical panels are the final arbiters on these matters is fraught with danger.  The quality of medical panel varies considerably depending on the make-up of the panel, the approach that the medical panels often lacks consistency.  For the system to be even considered to be fair there ought to be an appeal right from the medical panel.  Although the theory of medical panels is fine, the reality can be very different.  If there are to be thresholds, then determinations about these questions ought to be made by the courts and not by medical panels.

It was suggested at our meeting of 2 May 2002 by Trowbridge Consulting that the “serious injury criteria” (ie the threshold) would not be at 20-30% whole person impairment under the AMA Guidelines because there is not a no-fault scheme underpinning it, and that Trowbridge Consulting would envisage such a figure being somewhere in the 5-10% range.  

Without having had the opportunity to do a detailed analysis of what type of injuries fall into the 5-10% range, given that nearly all of the AMA tests look at long-term impairment, it is not too difficult to imagine a whole class of injuries that occur where there is a quite serious short term disability, considerable pain and suffering and loss of earning capacity for periods of three to four or up to six months, but then a quite good recovery after that.  Any threshold even in the 5-10% category would exclude those people if they make a good recovery from their injury.  This leads to very harsh results. 

The final point to make is that TAC runs a significant bureaucracy.  Much of this bureaucracy is there for the dual purpose of administering the no-fault scheme and also looking after the fault scheme.  This dual purpose probably justifies the expense.  It is hard to imagine that, where there is not a no-fault scheme to administer, the level of bureaucracy required to administer a threshold system could be justified. 

Correlation between introduction of advertising and increasing claims

The Law Council is not aware of any correlation between advertising by lawyers and an increase in claims.  The Law Council would be happy to consider any information that you may have which would suggest a causal relationship between legal advertising and an increase in claims.  

If there is a correlation between legal advertising and an increase in claims, then, except to any extent that legal advertising was causing false claims to be made (and this would need to be established), then all such advertising is doing is to bring out claims for accidents that have already occurred.  

Such accidents would have already caused costs to the community, such as public health and social security costs.  Claims for damages, and the subsequent payback arrangements for the Health Insurance Commission and Centrelink, provide for a proper allocation of costs as against the negligent party (generally mediated through the mechanism of insurance).  

The Law Council refers to what it says in relation to legal advertising at page 61 of its submission to the IIWP of 15 April 2002, particularly that the legislative empowerment of professional bodies to regulate advertising and restrict particular manner and content of advertising is supported by the Law Council.  

Further contact

The Law Council would be happy to discuss this matter with you further.  The contact officer is Mr James Greentree-White, Legal Officer, on 02 6247 3788.
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Tony Abbott

President

Law Council of Australia


cc:
Ms Lyn Curran, Specialist Adviser, Financial Institutions Division, Commonwealth Department of the Treasury


Mr Geoff Atkins, Trowbridge Consulting
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� 	In broad terms, these can be described as damages to punish a defendant whose conduct has been particularly blameworthy.  Such damages are awarded comparatively rarely in Australia.





� 	See the summary statement of the law in Nominal Defendant v Gardikiotis (1996) 186 CLR 49 at 54 per McHugh J.  His Honour referred to the following English case as authority for the proposition:  Livingstone v Rawyards Coal Company (1880) 5 App Cas 25 at 39.  In Todorovic v Waller (1981) �HYPERLINK "/au/cases/cth/high_ct/150clr402.html"��150 CLR 402� at 412, Gibbs CJ and Wilson J stated that “a plaintiff who has been injured by the negligence of the defendant should be awarded such a sum of money as will, as nearly as possible, put him in the same position as if he had not sustained the injuries” was one of several fundamental principles in this area “so well established that it is unnecessary to cite authorities in support of them”. 
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