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20 March 2002

The Manager

General Insurance Unit

Department of the Treasury

Langton Crescent 

Canberra ACT 2600

Dear Sir/Madam,

Public Liability Insurance Conference Submission

This joint submission is made by the Law Council of Australia (“LCA”) and the Insurance Council of Australia (“ICA”).  It was developed out of discussions between our organisations.  The LCA and ICA welcome the opportunity to place their views before the Ministers’ Conference on Public Liability Insurance.  

Both organisations recognise the level of public concern over recent increases in public liability insurance premiums, and the apparent inability of some organisations to secure insurance for their activities.  It is appropriate that governments should, on a national and cooperative basis, address this issue as its impact is beyond the borders of any one jurisdiction.

The LCA and ICA recognise, however, that the starting point for the development of a sensible and effective response by governments is a full and dispassionate analysis of the impact of increases in premiums, and a thorough understanding of why these increases have occurred.  

It is for this reason that both organisations support the establishment of a Task Force involving stakeholders, to be coordinated by the Commonwealth government, and which would report within three months.  In our shared view, a Task Force offers the most likelihood of developing timely and workable responses to the present situation with regard to the affordability and availability of public liability insurance.  This proposal is outlined below.

It is for that reason also that both organisations welcome the appointment by the Commonwealth Minister for Revenue and Assistant Treasurer, Senator the Hon Helen Coonan, of actuaries Trowbridge Consulting to collect and report upon relevant available empirical data.  It would be helpful if this report could be widely circulated.

Both organisations have dedicated effort to address this important issue.  The ICA has formed a technical group, and collected data from its members.  This data will be presented as a separate ICA submission.  The LCA has coordinated a process to draw together the views of Australia’s leading practitioners in the insurance and personal injuries litigation areas, and is making a further separate submission on broader policy issues in relation to public liability insurance.

Our organisations

Since 1933, the LCA has been the peak national representative body of the Australian legal profession.  It is the federal organisation representing Australia’s 36,000 practising lawyers, through their representative Bar Associations and Law Societies.  The LCA speaks for the Australian legal profession on the legal aspects of national and international issues, on federal law and on the operation of federal courts and tribunals.  It works for the improvement of the law and of the administration of justice.

The ICA represents the interests of the Australian general insurance industry.  The ICA was formed in 1975 and operates as an independent, non-profit organisation, wholly owned by its members, currently over 110 insurance companies.  The ICA represents its members to government and the community, and, among other things, promotes community awareness of the role and benefits of insurance, and encourages improved service standards across the insurance sector.

The Task Force Proposal

Please find attached suggested terms of reference, and role and composition, for the proposed Task Force on Public Liability.  We recognise that there will be scope for discussion on the precise modalities set out in the attached proposal.  

The terms of reference direct the Task Force to gather the information needed to properly assess the reasons for the current increases in insurance premiums, and to devise strategies to address existing problems.  

The terms of reference do not preclude consideration of policy options, except that the terms of reference do presuppose the retention of public liability as opposed to its replacement by a no-fault scheme. 

The makeup of the Task Force should be sufficiently broadly based to ensure that the stakeholders with the relevant information and expertise can contribute directly to the development of an effective public policy response.  Both the ICA and the LCA should be included in the Task Force.

We would envisage that the Task Force would be serviced by a government Secretariat, and would draw upon submissions received by the Ministers’ Conference on Public Liability Insurance, and would be able to seek any further information required to enable policy proposals to be recommended to governments.  The Task Force should operate to a strict timeline, and report within three months.

As stated above, we consider that a Task Force offers the most likelihood of developing timely and workable responses to the present situation with regard to the affordability and availability of public liability insurance.  Consultative processes have been employed in relation to this issue in, for example, Victoria (a public meeting and subsequent consultations) and Queensland (a government task force).  Both of these processes have already led to constructive proposals.  

Given the range of issues raised at the national level, it is even more important that an inclusive process be pursued here, and for that reason the LCA and ICA are proposing that a Task Force involving stakeholders, to be coordinated by the Commonwealth government, should be established.

Affordability and availability of public liability insurance:  a multi-faceted issue

It is overly simplistic to attribute rising premiums for, and reduced availability of, public liability insurance on any single issue.  Clearly, a number of factors are involved, and any effective response will need to be cognisant of these.  We would refer to the following factors, in no particular order:

· recent under-pricing of public liability insurance premiums;

· the collapse of the HIH Insurance Group;

· apparent trends over the past decade towards increased frequency and severity of claims;

· taxation, prudential and regulatory requirements; and

· the impact of natural disasters, and the man-made tragedy of 
11 September 2001, on the global reinsurance market.

In responding to the present situation, it is important that the dimensions of the present affordability and availability situation be accurately analysed and understood.  Depending on the precise assessment of the situation, responses could involve, for example, the following:

· improvements in risk management by the purchasers of insurance;

· regulatory/executive reforms at the Commonwealth and State/Territory levels; and

· legislative reforms at the Commonwealth and State/Territory levels.

Not only are different levels of government involved, but so may be different portfolio areas (for example, most obviously, Treasury and Attorney-General’s, but also Local Government, and Sport and Recreation).  

All of the foregoing points highlight the need for responses to the present situation to be carefully considered.  Responses must also be timely, and part of a clear directed process which will lead to outcomes. 

Further contact

Our organisations would be happy to discuss this matter with you further.  The respective contact officers are:  Mr Michael Lavarch, Secretary-General, for the LCA, on 02 6247 3788; and Mr Philip Maguire, Deputy Chief Executive, for the ICA on 02 9253 5100.
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Tony Abbott
Alan Mason

President
Executive Director

Law Council of Australia
Insurance Council of Australia
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