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1. 
Introduction

The National Farmers’ Federation is the peak body representing Australian farmers at a national level. Farming is a very important part of the Australian economy, directly producing 21% of our exports and 320,000 jobs.

Insurance is an important cost for farmers. ABS data shows that farmers spend $698.3m a year on insurance, or $6,700 per farm
; ABARE figures indicate that insurance will be the cost with the second highest growth rate between 1997-98 and 2002-03 (after fuel)
.

The NFF is very concerned about the increasing costs of insurance. There have been large increases in public liability insurance for on-farm activities.  Rises in public liability insurance have also affected many events occurring in rural and regional Australia. These events provide valuable social interaction for the rural sector and communities within that rural sector. 

Professional indemnity insurance is adversely affecting the availability of doctors in rural and regional Australia. These areas are already struggling to fill vacancies, and there are reports that some towns have had a total shutdown in some medical services (particularly obstetrics).

There are many other insurance costs of importance to farmers, such as workers’ compensation and general business insurance. The NFF asks that the Committee are mindful of these concerns, and recognise that solutions can and should be widely applicable.

The NFF welcomes the opportunity to present its concerns over insurance to the Senate Committee and to discuss potential solutions. As many of the issues relating to professional indemnity and public liability insurance are similar, this submission treats them together unless specifically identified.

2. The Importance of Farming to Australia

Farming is a vital part of Australia’s economy:

· While rural production makes up around 3 percent of Australia’s GDP
, it provides around 21 per cent ($33bn) of our goods and services exports
.

· Many rural communities depend upon agriculture for their prosperity. Agriculture contributes more than 30 per cent of employment in 66 per cent of small non‑coastal towns
.

· Agriculture is one of the largest employers in Australia, providing around 320,000 jobs – a level which has actually increased in the past five years, even with substantial improvements in productivity over this timeframe
.

· Agricultural productivity increased by 3.3 per cent per year between 1988 and 2000, well above the average of 1.2 per cent and the second highest in the market sector (after communications)
. 

· This fact in particular should dispel the myth that the agricultural sector is ‘old economy’. Farmers have been adopting new technologies and improving practices with fervour.

· Agriculture also represents a significant input into many other industries, particularly the food processing industry, which had a turnover of $51.2 bn and a value added of $14.2 bn in 1999‑2000. Food processing is the largest industry subdivision of total manufacturing, both by value added and by employment. It also provides over $11 bn of exports
.

3. The rising cost of insurance

Regional and rural Australia is being very adversely affected by increases in many types of insurance. Of specific relevance to the committee are the problems noted below; additional information is in the appendix (page 15).

3.1. Public liability

Farms are accessed by the public in increasing numbers due to:

· rights of way/legal access;

· farm stays/tourism;

· functions including field days and training; and

· trespassers

In many cases farmers do not have direct control of a person’s actions while on the property, so risks are increased and therefore premiums are likely to be higher. An NFF member has land that has been mined and he is responsible if anyone is injured by falling down a shaft, even if he did not give approval for the person to enter onto the property. 

Many farmers attend agricultural shows and field days to market and sell produce. Some even rely on these shows for most of their income. Media reports are rife about these shows being cancelled due to insurance cost increases. Shows are an important part of rural communities, so their removal would be a severe blow to communities already struggling with population losses. Local governments are facing severe restrictions due to insurance cost increases. As a result, they are reducing services and even closing some public facilities. Social capital and community identity are also victims of a lack of access to reasonably priced insurance.

3.2. Professional indemnity

It is difficult to get doctors to practice in regional communities at the best of times. Increasing costs from insurance is exacerbating this problem.

Insurance for lawyers and accountants have a more particular impact on farmers running their businesses. The costs of insuring accountants’ professional indemnity has substantially risen. There are stories of premiums increasing by up to 600%. This obviously impacts on the costs that accountants will impose on clients and also the level of service they feel comfortable in providing to the client.  Accountants may feel that they do not have the necessary competencies to provide the advice and may not be covered if they provide advice due to their lack of understanding of a particular area. This is of particular concern to accountants in situations where claims have not been covered by the insurer.

3.3. Other insurance

This is not the limit of the insurance problem for farmers. Many are being affected by increases in general business insurance; problems also exist for workers’ compensation and weather insurance. The NFF asks that the Committee also examines these problems.

3.4. Impact on rural and regional Australia

Insurance problems have a particularly harmful impact on rural Australia:

· Professional services in rural areas have a smaller client base from which to recover the increasing costs of insurance.

· Rural doctors, for example, often cover a greater range of disciplines (for economic and geographic reasons) and therefore must obtain more extensive, and therefore more expensive, insurance cover. 

· The inability to obtain cover for social events has a far greater impact in small communities where alternative social/entertainment options are not as available as in the city.  As it becomes increasingly difficult for communities to hold events, people, and particularly young people, in rural communities are forced to go outside districts for social and recreational pursuits. This results in a loss of social capital, loss of community volunteerism, risk of injury from driving increasing distances and soon.

3.5. What is causing the insurance problems?

There are a number of possible causes of increasing insurance costs:

· Increased costs of reinsurance, particularly as a result of the September 11 terrorist attacks;

· Declining investment returns;

· The collapse of HIH, which (allegedly) undercharged for insurance; as a result premiums are partly regaining lost ground from the HIH period;

· Increased payouts;

· An increasingly litigious society;

· Greater risk taking and mistakes; and

· Specific taxes on insurance.

The NFF does not wish to get into a debate about the specific causes. The differing arguments over costs and causes tend to obscure efforts to improve the situation. However, it is important to focus on both out of court settlements as well as court judgements in determining costs. Some data quoted so far on this issue only covers court judgements.

People may underinsure even without many of the above problems, due to the problem of adverse selection (where those with smaller risks choose not to insure). The increase in insurance costs is exacerbating this problem.

4. Taxation of insurance

Taxes on insurance can be absurdly high. In Victoria, the combination of stamp duty, GST and fire services levy can make the total tax rate around 90%. The combination of these charges means that tax is being applied on tax, a policy that is strongly opposed by the NFF.

It appears that governments are treating insurance as though it generates negative social consequences, similar to tobacco or gambling. This is a totally unsupportable position. Insurance actually provides social good, for example by ensuring that those subject to losses do not become a drain on governments. It cannot be argued that insurance taxation improves equity; as shown by the Household Expenditure Survey:

Household spending on insurance as percentage of total spending, by income quintile

	Insurance type
	Income quintile
	Average

	
	1st (poorest)
	2nd
	3rd
	4th
	5th (richest)
	

	House & contents
	1.15
	1.01
	0.83
	0.83
	0.77
	0.86

	Appliance
	0.01
	0.01
	0.01
	0.01
	0.00
	0.01

	Vehicle rego & ins
	2.59
	2.80
	2.88
	2.91
	2.78
	2.82

	of which: vehicle
	1.00
	1.14
	1.18
	1.20
	1.23
	1.18

	Other property
	0.03
	0.02
	0.02
	0.02
	0.03
	0.02

	Personal belongings
	0.01
	0.01
	0.01
	0.01
	0.02
	0.01

	Subtotal
	3.78
	3.84
	3.74
	3.77
	3.60
	3.72

	Travel
	0.06
	0.05
	0.06
	0.06
	0.08
	0.06

	Accident & health
	1.76
	1.76
	1.71
	1.90
	2.06
	1.89

	Life
	0.38
	0.27
	0.32
	0.44
	0.58
	0.44

	Total
	5.99
	5.92
	5.83
	6.17
	6.32
	6.11


Source: ABS, Household Expenditure Survey, (Cat No 6535.0), table 2.

Some insurance products are purchased more by richer people, especially life, travel and health insurance. However, these products are generally tax favoured by Australian governments
. Broadly, excluding health, travel and life insurances, the share of insurance spending actually declines with income – poorer people consume them more. Thus it is clearly inequitable to tax these insurance products more heavily.

A standard argument used for not reducing insurance taxes is that either spending would have to be cut or other taxes would have to be raised. However, the first ‘cab off the rank’ for any tax reduction or spending increase should be to remove the inefficient and inequitable taxes on insurance. Despite this, governments around Australia have spent money on many other projects, which could be argued are of lesser importance. There are suggestions for Government to subsidise some insurance markets, while at the same time some of these markets are crippled by excessive taxes.

5. Structured settlements

It is clearly preferable for payments for personal injury to take the form of structured settlements rather than lump sums. The greatest risk is that the recipient of a lump sum will spend the money over a shorter timeframe than is expected. Concern has also been raised that some lump sums are poorly managed by carers or family. If the lump sum runs out, the injured party may be able to ‘double dip’ by having his/her treatment paid for by Medicare, even though the treatment was meant to be paid by the lump sum settlement
.

5.1. The benefits of structured payments

Structured payments generally consist of agreement to pay a determined amount over a long timeframe, such as the plaintiff’s remaining life (there may be lump sums to pay for capital items, such as wheelchairs). Conceptually, a lump sum payment should just be the discounted value of a structured settlement. However, there are important reasons why structured payments should be preferred.

Structured settlements or judgements significantly reduce the problems noted above with lump sum payouts. A structured settlement could be abused less and it would be harder for carers/relatives to mismanage funds. The risks to the Government from ‘double dipping’ are much smaller.

It could be argued that a structured settlement provides less certainty over payments in the future, because the company providing the payments could go bankrupt. An appropriate response to this concern would be to have the structured payments coming from a reputable third party (such as a regulated financial institution). In any case, with a lump sum the money could be lost in a risky investment.

Structured payments could actually reduce uncertainty for the plaintiff, if the settlement agreed to provide a fixed standard of care, rather than a fixed monetary sum. This option needs to be explored further. Structured payments could also reduce or remove the debate over the appropriate discount rate to use for a lump sum.

On the defendant’s side, structured settlements could be reduced if the plaintiff gets better. This would of course make the plaintiff less likely to accept this type of structured payment. However, it is important that this adjustment be available, as it would ensure that payouts are equitable for the defendant over time. Also, from an efficiency perspective, it is important that the payout result does not unduly benefit the plaintiff.

The summary of these points is that structured settlements/payments provide important efficiency improvements and cost reductions that could result in valuable reductions in insurance costs over time.

5.2. Encouraging structured payments

While there have been some important tax changes to encourage the use of structured settlements, we understand there are other important hurdles. Therefore, the NFF encourages State governments to play their part by encouraging structured settlements, including when they are the result of a court judgement.

6. Tort law reform

It is widely recognised that the large size of payouts is increasing the cost of insurance covering personal injury. A much-discussed solution to this problem is to reform tort law to reduce the size of payouts.

6.1. Principles of law reform

· It is important that there is consistency between jurisdictions and between types of law (tort, contract, statute); so coordination between States and the Commonwealth is vital.

· The focus of judgements and settlements should be on rehabilitation, not compensation. For example, the emphasis should be on returning an injured worker to work as soon as possible.

· As much as possible, changes to tort law should not mean a shift in the cost burden towards Governments or business.

While many tort reforms may reduce payouts to the injured party, this needs to be examined in the wider context of the costs of not limiting payouts. With the increases in insurance costs, many activities are being restricted (see section 3 above). While some of these activities are recreational, some are vitally important, such as medical services. Many farmers are being very adversely affected by insurance costs from public liability on farm. As noted above, some farmers depend on the continued existence of agricultural shows and field days.

6.2. Possible reforms

A number of possible reforms need to be examined:

Reducing the number of claims

· Allow liability wavers, so that participants in a risky activity can waive their right to sue, except for gross negligence.

· Reduce the statutes of limitation, so that injured parties have a reduced time in which they can sue (particularly reducing long-tailed insurance liabilities).

· Prevent claims where the injury arises in the course of committing a crime.

· Encourage mediation and alternative dispute resolution rather than court processes.

· Examining the appropriate duty of care to prevent injuries.

· Exempting volunteers or volunteer organisations from liability.

Reducing the size of payments

· Increasing the responsibility of plaintiffs for their own actions.

· Introduce thresholds on payments, or a compulsory excess.

· Reduce trial by jury, so that judges determine payouts, which would (arguably) increase the amount of expertise in determining judgements.

· Caps, particularly on:

· general damages (ie for pain and suffering)

· loss of income (to a reasonable multiple of average earnings).

· Reduce legal costs:

· Restrict legal advertising.

· Prevent lawyers from offering ‘no-win no-fee’ arrangements.

· Take into account voluntary services provided by family members.

· Increase discount rates, especially for uncertain costs

· This issue could be addressed by moving towards structured settlements (see section 5 above).

· Ensuring defendants are proportionally liable for damages:

· For example, a defendant who is 5% responsible for an injury should only be 5% liable for damages.

· Contributory negligence from plaintiffs needs to be considered.

· Examine the interaction of compensation, tax, social security and medical insurance to emphasise cost reduction.

· As noted above, make sure the focus is on rehabilitation in strong preference to just paying compensation.

The NFF is not, at this stage, entering the debate about the relative merit of these proposals. However, each proposal should be looked at closely, particularly noting international experience with these changes.

7. Other solutions

7.1. The insurers

It is vital that insurers are not neglected when examining solutions to insurance problems.


· Insurance companies must play their part in reducing insurance costs. There are reports of insurers not being rigorous enough in scrutinising claims; conversely some insurers have implemented sophisticated claim reduction policies.

· Pro-competitive policies for the insurance market will ensure that reductions in claims are maximised, and these cost reductions are passed on to customers.

7.2. Making activities/professions safer

There is a need to ensure that activities are made safer to prevent injuries from happening in the first place. It is surprising that insurance companies have not made more of an effort to improve safety, as this would reduce their payouts.

Better workplace practices would be helpful. There may be scope for increased government involvement through training, risk management, codes of practice and injury management. There is also an important role for educating society about risks and how to improve safety, similar to road safety campaigns. It is important, however, that safety improvement not become excessive added regulation, particularly on small businesses that are very concerned about the costs of regulation.

It could be argued that malpractice suits provide a strong signal to professionals that there are mistakes that need to be rectified. However, this is not clear.

Specific to medical indemnity insurance, reports of doctors working excessive hours are still prevalent; this practice must be halted. It is hard to see how this benefits anybody, including the hospital, where mistakes due to overwork may be driving the insurance increases. A greater use of information technology is one avenue to explore. Computer aids can make diagnosis more methodical and up-to-date; electronic patient records could reduce delays, reduce conflicting prescriptions and assist in identifying and correcting mistakes sooner.

7.3. Regulation

HIH insurance collapsed in what was meant to be a regulated industry. This implies that the regulator (APRA) failed, has insufficient powers, or is irrelevant to market conduct. It is unclear what the true explanation is. We trust that the current investigation of HIH, and this Senate inquiry, will be able to provide some valuable input into determining the way forward for regulation.

For medical indemnity insurance, there are particular regulatory issues. Either medical defence funds are insurers or they are not. If they are insurers, they should be subject to the same requirements as other insurers, particularly prudential and reporting requirements. This could have prevented the collapse of UMP
. On the other hand, if the defence funds are not insurers, it is not clear why doctors are allowed to practice without insurance.

7.4. Government intervention

For the NFF, the most important way governments can intervene in the insurance market is by reducing taxes. It appears strange that there is talk of government subsidies for insurance when some insurance markets are staggering under the taxation burden (section 4 above). Beyond this, government funding of insurance raises concerns, similar to those raised on pooling (section 7.5 below).

7.5. Pooling/no-fault schemes

The NFF supports pooling of insurance risks on a voluntary basis. Farmers have already taken steps to purchase insurance collectively. This provides opportunity for risk sharing within the pool, and for lower insurance costs based on higher volume. A pool would have stronger incentives for reduced claims and improved risk management.

The need for government intervention to force pooled insurance on any group is much more debatable. These are generally implemented as no-fault schemes with community rating, so that insured parties are charged the same insurance rate.

The main concerns with a mandatory pooling scheme are:

· It removes competitive pressures on the market to keep premiums down;

· They can often end up underfunded (eg New Zealand Accident Compensation scheme, NSW WorkCover);

· They generally under-charge those with more risk and over-charge those with less risk, reducing efficiency;

· Conversely there is generally no incentive to reduce risky behaviour, as premiums do not depend on behaviour; and

· They could reduce injured parties’ rights.

On the other hand, a pooled scheme could have lower litigation and administration costs, particularly as a large scheme would have economies of scale, community rating is easier to administer, and compensation could be determined by a formula.

8. Other Issues

8.1. Scope of the Inquiry

The NFF is concerned that insurance issues are being dealt with in an ad hoc manner. For example, the current inquiry is not dealing with workers’ compensation, building insurance or property insurance. Particularly with compensation for personal injury, the issues are very similar.

9. Conclusion

Australian farmers are very important to Australia’s economy and society. They often sell their products into world markets where they cannot influence the price. As a result, the pressure to reduce costs is continual. In contrast, insurance costs have actually been increasing over the past few years. This has been occurring directly, through higher farm insurance costs, and indirectly through the effect of off-farm insurance on related activities and industries.

A number of important reforms should be examined, to: promote structured payments over lump sums; reduce taxation; and reduce litigation and the size of payouts. The Committee Inquiry is a valuable forum to scrutinize these reforms.

10. Appendix – increasing cost of insurance

10.1. Public Liability – increase in costs

Spraying Contractor

Insurance costs 2001: $1,300 with $500 excess, with coverage for spray drift damage

Insurance costs 2002: $3,600 with $10,000 excess for spray tank contamination and no coverage on spray drift.

It has been difficult for sprayers to find a company willing to offer insurance cover. The loss in cover for spray drift has meant that operators cannot provide services to small landholders and cannot spray near vineyards or olive groves. This has implications for the control of noxious weeds both by private landholders and government agencies.

YMCA Centres

Insurance costs 2001: - $175,000 (approximately)

Insurance costs 2002: - $250,000 (approximately)

This will increase membership and entrance fees for recreational centres, which will possibly be unsustainable for smaller regional centres.

The Dag Inn

A backpacker hostel which runs a recreational horse riding operation has had insurance premiums rise to $60,000 from “a few thousand”. Premiums for horse riding alone have increased from $5,000 to $18,000.

Central West Conservation farming group

This group has had its premiums rise from $500 to $7,500 for its field days. This will double entry fees and exhibitor site fees.

10.2. Compliance costs

In addition to premiums, there are undisclosed costs associated with the increasing compliance requirements by insurers for risk management analysis and strategies. For example, for local councils, slashing roadside grasses used to be a one-man job with signage. It is now three-man job, one on slasher and two with signs at either end of the operation. Cost burden to council is additional to increased insurance premiums to cover public liability, and will of course be passed onto ratepayers. The compound effect of this particularly in smaller rural local governments where there are less ratepayers to spread the cost burden is significant, and will impact on already struggling councils and increase threat to retention of local government infrastructure. 

10.3. Potential inability to obtain insurance cover regardless of cost

Recent events have made insurance companies review their strategies and reconsider the markets in which they operate. As these companies become more reluctant to take on additional risk, they may opt instead to withdraw from entire markets. This could result in it becoming increasingly difficult to obtain insurance quotes and cover. 

10.4. Professional indemnity

Increasing costs of indemnity insurance and high risk of litigation are causing rural procedural GPs to reconsider practising their specialist skills (eg obstetrics, anaesthetics, surgery), as results of a RDAA survey show. This has a number of implications:

· This forces patients to travel long distances for specialist help, including women having babies.

· It places an increasing amount of pressure on those specialists that remain.

· It reduces the attractiveness of rural practice work, both for incoming GPs, and for those that remain - they are overworked/burnt out, cannot practice areas of interest / or are not financially recompensed for doing so
.

· Alternative insurance to UMP (by 30 June 2002) will be more difficult to find and more expensive for specialists than for GPs - thus is a further disincentive to practice specialities.

· Indemnity linked to medical registration is a disincentive to work part-time. Premiums should be linked to levels of consultation/work hours. The is particularly relevant for female GPs.

· GPs cited the lack of social choices, amenities and an inability to pursue secondary interests in small country towns, as a disincentive to work in small rural towns
. Further restrictions on these activities will only worsen the situation.

10.5. Survey by RDAA

In late 2001, Rural Doctors Australia conducted a survey of rural doctors
. The survey found that:

· Intentions of doctors surveyed over procedural indemnity:
· 21.79% ceased indemnity insurance
· 18.16% planning to cease
· 17.43% cease in <2 years
· 0.73% cease in >2 years
· Doctors believed threat to local procedural services was:

· Obstetrics: 65.13%

· LSCS (lower section caesarean section): 50.36%

· Anaesthetics: 47.94%

· Surgery: 56.42%

· Hospital: 21.55%

· Reasons for these threats: Area Health Service pressure (58.84%), Indemnity Insurance (58.35%), Ageing workforce (decline in workforce and pressure on those remaining) (40.68%), lack of nurses (2.42%).

· Number of rural obstetricians fallen from 257 to 167 since 1995.

· Number of anaesthetists fallen from 128 to 105 since 1995.

· 33% of obstetricians surveyed plan to give up obstetric indemnity within 12 months unless the issue is addressed satisfactorily.

· 30% of GP anaesthetists surveyed were planning to give up procedural indemnity.

· 16% of surgeons surveyed were planning to give up procedural indemnity.

These losses will only add to the significant shortage of rural GPs/procedural GPs.

10.6. Further examples

Inverell

GP/Anaesthetist Dr Joseph Hall says there is no money in anaesthetics if client base is small, due to the high cost of insurance.

In the newspaper article, Dr Hall said “Last year it cost me $110 per anaesthetic I gave and the average fee is about $90, so we're subsiding hospitals”.

Innisfail

Two of six Innisfail procedural GPs indicated that they were likely to withdraw from procedural work due to indemnity issues. Of the remaining four, three said they would only continue if indemnity issues were addressed.
Albury

Seven anaesthetists refused to sign a 5 year employment contract with the public hospital, due to the excessive amounts of overtime, on-call shifts required, and rate of pay. Eventually they signed but said that “If it hadn't been for the uncertainty around UMP and the issue of securing medical indemnity we would never have signed”.
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