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INTRODUCTION

The Australian Property Institute (API) represents the interests of some 7,500 property professionals around Australia (Ref. Attachment A).

The Institute fully supports the inquiry by the Committee into the impact of public liability and professional indemnity insurance cost increases and has been pro-active on this issue with discussions being held with Senator Margaret Reid in drawing to the Governments attention the seriousness of this matter.

This submission addresses the second matter of the inquiry, namely;

(b)
the impact of professional indemnity insurance, including Directors and Officers Insurance, for small business;

with reference to:

(c)
the cost of such insurance;

(d)
reasons for the increase in premiums for such insurance; and

(e)
schemes, arrangements or reforms that can reduce the cost of such insurance and/or better calculate and pool risk.

The Institute is happy to discuss any of the matters raised in its submission or to provide any additional information required. Arrangements can be made by contacting Mr. Gary Goodman, API National Director on telephone no. (02) 6282 2411.

COMMENTS AND RECOMMENDATIONS

Reduced Capacity 


Prior to March 2001, HIH carried the majority share of the non-medical PI insurance in Australia. In addition to the loss of HIH for valuers PI, the following companies also decline to insure our members: Royal & SunAlliance, CGU, QBE, AMP, GIO, Suncorp-Metway, AIG, RE Brown and most Lloyd’s facilities. (With hindsight, it appears that HIH had set benchmark premiums far too low, making it uneconomic for its competitors to enter/remain in the market.) Insurers currently offering PI cover to our members are predominantly Lloyds-based.  Dexta and ACE are the only non-Lloyd’s facilities still offering cover to our members.

As a result of the FAI vs AHC High Court decision in June 2001, some Lloyd’s Underwriters withdrew from writing PI insurance in Australia outside their line-slips and these also may face restrictions in the near future.  Macquarie Underwriting withdrew from writing new valuers PI but presently continues to offer renewal.

Reduced Coverage 


The scope of protection has been reduced (eg):
· Loss of continuous coverage provisions 

· Loss of deeming provisions

· Higher excesses 

· Limitations in covered client-instructed tasks (restricts income)

Increased Premiums

As at March 2002, property valuers’ premiums have increased by about 350% over the corresponding time 3 years earlier.

	Typical Company
	Fee Income
	PI Premium

1999
	PI Premium

2000
	PI Premium

2001
	PI Premium

2002

	Small Suburban or Provincial firm
	Less than

$150,000
	$1,800
	$2,500
	$4,000
	$6,000

	Mid sized Metropolitan firm
	$1.m to $2.m (approx)
	$10,000
	$25,000
	$40,000
	$75,000

	Large National firm
	Over $2.m
	$25,000
	$55,000
	$95,000-100,000
	$175,000+


The submission by the API (NSW Division) to the National Competition Policy Review of the Professional Standards Act (1994) provides further information on the impact of increasing Professional Indemnity insurance premiums (Ref. Attachment B).

Refused Coverage

Almost all valuers were able to obtain PI cover prior to 1999, irrespective of individual claims history.  As at Jan 2001 about 5% were denied cover due to claims. In the ensuing eighteen months this has grown to about 10%-15% and, in the current insurance market, could reach 20-25%.  

(In consultation with insurers the API is introducing compulsory risk management for all members in an effort to reduce claims.)

Insurer-Adverse Court Decisions

FAI Vs AHC: - Poses to insurers the prospect that they could be “on risk” in perpetuity, resulting in a market contraction as well as premium rises to reserve for the potential increased liabilities. This decision changes the essential nature of PI Insurance in Australia, putting us out of step with the rest of the world. 

Moltoni vs QBE: Disregarded policy conditions to notify a claim during policy currency (universal world-wide practice) and permitted a claim lodgment nearly 2 years after the policy expired. 

This does not auger well for a country with few domestic business insurers, dependent on an internationalised insurance industry.

CONCLUSION

Valuers perform an indispensable function in our economic system, without whom lending and property insurance come to a standstill. Prompt action is warranted to ensure that all professions, including valuers, remain insurable. This can only be achieved if Australia remains an environment in which insurers do not see themselves as subject to victimisation. *

(*The Sydney Morning Herald reported the following comment, made by the plaintiff’s solicitor on 15 May 2002, following a $5 million award in Sydney the previous day to a swimmer crippled after diving in shallow water: “This was an action brought against Waverley Council in name, but the reality is it was brought against their insurers………”)

API Recommended Solutions:

1. The Federal Government enact legislation defining “negligence” in a way more closely reflecting non-US internationally accepted standards. The very broad (non-Bolam) definition accepted by Australian courts in recent years appears to be the driving force behind the increase in the frequency and quantum of claims (and non-litigated settlements). A more narrow definition of “negligence” would assist immeasurably in reducing the Australian community’s “lotto-style” expectations and signal to international insurers, upon whom we are now so dependant, that we are prepared to do what is required to “clean up our act”.

2. The Federal Government enact legislation dovetailing with Professional Practice legislation in New South Wales and Western Australia limiting liability and imposing compulsory risk management on the professions, as well as limiting the potential quantum of claims under the TPA. 

If the Australian community will not voluntarily restrain/control itself then restraint/controls must be imposed upon it.

ATTACHMENT A

AUSTRALIAN PROPERTY INSTITUTE INC.

The Australian Property Institute (API), (formerly known as the Australian Institute of Valuers and Land Economists), has enjoyed a proud and long history.

Originally formed over seventy five Years ago in 1926, the Institute today represents the interests of approximately 7500 property experts throughout Australia. As the peek professional property organisation the API has been pivotal in providing factual and dispassionate advice on a broad range of property issues addressed by the Commonwealth and State/Territory governments since the Institute was formed.

In addition, the Institute’s advice has increasingly been sought by overseas bodies such as the United Nations and the World Bank, evidencing a level of expertise within the API and its membership which is recognised globally.

However, as a professional organisation the primary role of the Australian Property Institute is to set and maintain the highest standards of professional practice, education, ethics and discipline for its members.

Institute members are engaged in all facets of the property industry including valuation, property development and management, property financing and trusts, professional property consultancy, plant and machinery valuation, town planning consultancy, property law, and architecture.  Membership of the Australian Property Institute has become synonymous with traits and qualities such as professional integrity and client service, industry experience, specialist expertise, together with tertiary level education and life long continuing professional development.

Members are the Institute’s greatest asset, and the Australian Property Institute is committed to maintaining a strong base for the future of the property profession through the broadening of the expertise, and knowledge of the membership.

Integrity

The Membership of the Australian Property Institute is bound by:

· A Code of Ethics and

· A Code of Conduct
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1.0
Introduction

1.1
The API wishes to make a number of comments in relation to the National Professional Standards Act 1994 some of which will address specific issues raised in the May 2001 Discussion Paper and others which outline the need for relevant legislation at the Federal level.


1.2
The API applauds the NSW Government for recognising the serious problem confronting professionals and other groups in relation to being able to maintain access to professional indemnity insurance, and for promoting improvement in the standards of service provided by these groups.  

1.3
The API contends that the pressures that gave rise to the Professional Standards Act 1994 are still relevant and, in fact, the pressures have intensified  making effective legislation on the limitation of professional liability more essential.

1.4
The API contends that Governments need to effectively address the difficulties facing professionals and others in gaining professional indemnity insurance for the public’s benefit so that consumers who could be awarded damages can have a real prospect of receiving the damages.

1.5 The API considers that Federal legislation in relation to limited liability is needed to effectively address the increasing difficulties for professionals and others in the professional indemnity insurance market and thus protect consumers rights to have damages paid.

1.6
Federal legislation is required due to the prevalence of Trade Practices’ actions in professional negligence cases which overrides the limited liability of the Professional Standards Act 1994.

1.7
The API would welcome the opportunity to discuss this matter further with the Honourable Bob Debus MP, NSW Attorney General and other parties at a convenient time. Arrangements can be made with Gail Sanders, the Divisional Executive Officer, API NSW, on telephone 9299 1811 and email gsanders@nsw.propertyinstitute.com.au.

2.0
Issues from the Discussion Paper May 2001


2.1
Chapter 2:Background and operation of the Act

2(c) 
“Is it in the public interest to allow occupational associations to exempt members from schemes?”

2.1.1
It is necessary to allow occupational associations to exempt members from schemes because professional indemnity insurance is not available to professionals in some specialised areas of practice, and this is particularly applicable to newly emerging specialist areas of practice.

2.2
Chapter 3: The objectives of the Act

3(a)
“Are the policy objectives of the Act still valid?”

2.2.1
The API believes that the policy objectives of the Act as listed below remain valid:

(a) to enable the creation of schemes to limit the civil liability of professionals and others;

(b) to facilitate the improvement of occupational standards and others;

(c) to protect consumers of the services provided by professional and others; and

(d) to constitute the Professional Standards Council to supervise the preparation and application of schemes and to assist in the improvement of occupational standards and protection of consumers.

2.2.2
Effective limited liability schemes would see the majority, if not all, professionals and other groups wanting to comply with occupational practice standards and codes of conduct in order to gain the advantage of limited liability.  The schemes would provide an encouragement for practitioners who currently do not belong to professional and occupational associations to join them.  Under the limited liability schemes such associations would implement the required codes of conduct, complaints processes and practice standards for their industries.  Encouraging more people to join associations would increase the number of practitioners committed to the improvement of occupational standards and to the protection of consumers.

2.3
3(b)
“Are the terms of the Act appropriate for securing those objectives?”


2.3.1
Any scheme created pursuant to the Act will not operate to limit the liability of professionals and others where such liability can be tried under Federal legislation.  This is seen as a significant a shortcoming of the Professional Standards Act 1994.

2.3.2
For a limited liability scheme to be effective where the majority of professional negligence cases are tried under Federal legislation then that scheme must be established under the Federal jurisdiction.

2.3.3 Approximately 90% or more of cases against valuers for professional negligence are tried under the Trade Practices Act 1974 (TPA). In particular, the Consumer Protection provisions of the TPA are relevant.

2.4
3(e)
“Are the problems outlined in section 3.4 (in the Discussion Paper) significant or severe enough to warrant legislative intervention?”

2.4.1 The background circumstances leading to the enactment of the Act have remained valid and, in the past year particularly, in the valuation profession the circumstances have become more pressing.  

2.4.2
The six matters covered in the Discussion Paper in Section 3.4 “The pressure for reform” remain valid and in addition to these the following are added:

(a) legal risks discouraging competent people from entering the professions has been evidenced in the valuation profession. Since 1994, the percentage of property graduates entering the valuation area of property has declined from approximately 35% to approximately 20%.  A major factor in this decline has been the perceived legal liability risks associated with undertaking valuations.  In the past few years, many employers have complained of a shortage of supply of valuers.

(b) Increased costs of professional services to cover insurance premiums was another stated concern.  The API survey showed an average increase in professional indemnity insurance premiums from 1998/1999 to 1999/2000 of 37% while in the past year the average increase jumped to 98%. 

(c) Coupled with the premium increases, was a significant escalation in excess amounts.  The API Survey showed an average increase in excesses from 1998/1999 to 1999/2000 of 15% while in the past year the average increase was 33%.

(d)
Such increases are difficult for the valuation profession to absorb as the profession largely consists of small businesses. 

The increased professional indemnity insurance premiums and insurance excesses have dramatically increased the cost of conducting business.  Wherever possible, the increased costs of doing business will be passed on to the consumer, for example, it is expected fees for undertaking rental determinations will rise impacting on the small business owner who operates a shop.   Where clients are institutions there is little or no scope for the valuation firm to recover their increased costs of doing business and the dramatic increases in costs is placing the economic viability of valuation firms at risk.  

2.5
3(f)
“In practice, has the Act adequately addressed the various 
problems it was introduced to address?”

2.5.1
The API has determined on a cost benefit analysis not to apply for a limited liability scheme under the Professional standards Act 1994 due to the overriding of the Act by Federal legislation particularly the Trade Practices Act 1974.

2.5.2
The API believes that the Act has not adequately addressed the various problems it was introduced to address due to the limitation of being overridden by Federal legislation.

2.6
Chapter 4: The “market” and regulatory options

2.6.1
4(f)
“Would some alternative to the Professional Standards Act be preferable?  If so, what is the alternative and why 
is it preferred?”

2.6.2
Relevant Federal legislation is preferable as Trade Practices Legislation overrides the Professional Standards Act 1994 and Federal legislation is needed to effectively provide limited liability for professionals and others.


2.7
Chapter 6: Impact on Competition

2.7.1
6(j) 
“Do the benefits of the restrictions on competition 





outweigh the costs, and can they be justified in terms of 




a net benefit to the community as a whole?”

2.7.2
The API believes that a limited liability scheme with its associated complaints procedures and improved occupational practice standards provides the benefits of:

(a)  better quality service to the consumer thus reducing the number of complaints;

(b)   more affordable professional indemnity insurance providing for more affordable professional service fees;
(c)  a protection for consumers’ rights to have damages paid;
(d)
encouraging more valuers into the marketplace and hence increasing competition.  If there is no effective legislation limiting liability, many valuers may be forced to leave the market thus reducing competition.

3.0
Recommendation

3.1  The NSW Attorney General’s Department investigate and promote a Professional Standards Act at the Federal level.

Extract from the API Professional Indemnity Insurance Survey 2001

The API Professional Indemnity Insurance Committee surveyed API members in May, 2001 to gain information on the PI insurance market across Australia.  

Brief summary of the statistical results 

Statistical comment on the survey result is as follows:

· The survey was forwarded to some 7,800 members nationally.  294 responses were received which we believe could be representative of between 500 to 700 individual members.  Unfortunately the responses did not identify the number of individual valuer members in each response.

· The responses were representative of a premium pool of $3,857,905 for the current year.  The premium pool considered, increased by 98.78% over the previous year.

· The average percentage change in policy excesses was not as pronounced as the increase in premium with increases of 15.01% and 32.97% over the last two years.

Results by Question

Question 1

What was your sum insured for each of the last 3 years?

	Sum Insured
	200/2001

	Average
	$2,716,481

	Median
	$2,000,000

	Highest
	$30,000,000

	Lowest
	$250,000


Question 2

What was your Professional Indemnity Insurance Premium including brokerage premium funding (Gross Premium) expense for the last 3 years?

	Total Premiums
	1998/1999
	1999/2000
	2000/2001

	Premium Pool
	$1,415,439
	$1,940,820
	$3,857,905

	% Change
	
	37.12%
	98.78%


Question 3

What was your policy excess for the last 3 years?

	Policy Excess
	1998/1999
	1999/2000
	2000/2001

	Average
	$6,403
	$7,364
	$9,792

	Median
	$5,000
	$5,000
	$5,000

	Highest
	$65,000
	$75,000
	$100,000

	Lowest
	$250
	$250
	$250

	Average (% Change)
	
	15.01%
	32.97%


