17 May 2002

Mr. Peter Hallahan

The Secretary,

Senate Economics References Committee
Room SG.64,
Parliament House, Canberra, 2600

Dear Mr. Hallahan,

Australian Business Ltd. (ABL) is an independent, broad-based business improvement organisation with a history of achievement spanning more than 115 years. A member-based organisation, ABL represents over 14,000 small to large businesses. 

As one of Australia’s largest business service organisations, ABL provides advice, networking, support and advocacy services for its members, as well as contributing to government policy development.

ABL aims to help businesses grow and its large membership base is some measure of its success.  In a recent survey of ABL members about their concerns, the rising cost of insurance premiums ranked third among the ten most critical business problem areas. 

Given that the affordability and availability of public liability and professional indemnity insurance is a critical issue for business and the community, ABL appreciates the opportunity to contribute to this inquiry. 

Herewith is ABL’s submission informing the Australian Senate Economics Committee Inquiry into public liability and professional indemnity insurance.
ABL would be pleased to expand on the issues raised in this submission at a later date.

Yours sincerely

Paul Orton

Manager, Policy

Australian Business Ltd.

Public Liability Insurance and Professional Indemnity Insurance

AUSTRALIAN BUSINESS LIMITED SUBMISSION

TO THE

AUSTRALIAN SENATE ECONOMICS COMMITTEE
May 2002

INTRODUCTION

Australian Business Limited (ABL) is a NSW based industry association and business services provider with a history of achievement spanning more than 115 years. As one of Australia’s largest business services organisations, it provides a range of services to its 14,000 members.

ABL is the largest industry association of its type in New South Wales and it is associated with similar bodies in all States giving it a truly national focus. Its members and clients operate across a wide range of industries and sectors. As with the public sector and community groups, many have been affected adversely by recent increases in the cost of insurance premiums.

ABL is seriously concerned about the escalating cost of public liability and professional indemnity insurance incurred by businesses and the broader community. The events of recent years have seen insurance become a critical issue with significant rises in costs of premiums.

Of particular concern is the impact rising insurance premiums will have on small to medium business. ABL represents a strong membership with in excess of 80% being small businesses. Among our constituents and affiliates who are directly and immediately affected by the present insurance crisis are the Institute of Chartered Accountants Australia, the Institution of Engineers Australia, the Australian Association of Practice Managers Ltd., Hire & Rental Industry Association Ltd. and Elevating Work Platform of Australia Inc.

PROBLEMS AND CAUSES

2.1 A Changing Market

Beginning in the early 1990s, the Australian insurance industry has changed from a highly competitive environment with in excess of 20 multi-line insurers to a rationalised industry of around six multi-line insurers. The impact of this shrinking market has seen significant price increases for premiums, growing excesses for organisations and a narrowing of publicly available insurance coverage for certain liability areas.

Market growth strategies during the 1990s resulted in several large insurers discounting insurance packages, which consequently influenced expectation of the cost of public liability insurance and professional indemnity insurance. The collapse of HIH has affected the attitude of insurers with regard to the level of risk they will underwrite for particular liabilities. It appears insurance companies are staying with what they consider to be the traditional fields and staying well clear of anything they perceive to have a "high risk". 

Insurance premiums are rising for most businesses in Australia. The reasons for the price rises are many, and relate to both market forces and claim costs. Insurance practitioners quote an eight to twelve year cycle for the insurance industry, with the Australian industry presently experiencing a hardening of the market not seen since the early 1990s.

Many insurance companies are citing the increasing number of claims, poor returns on capital investments and the subsequent lack of profitability as contributing to the rising cost of premiums. The uncertainty insurers face in assessing risk and estimating future claim costs for long tail liabilities has exacerbated this situation, particularly personal injury. 

Not all members of the insurance industry have experienced these difficulties. The Australian Prudential Regulatory Authority (APRA) has identified poor internal processes, high maintenance costs and mismanagement of company assets to have contributed to the poor performance of several large insurance companies in recent years. The industry has experienced consistently low returns on equity over the last nine years, and the forecast for professional indemnity and public liability returns show no sign of improving. Consequently, public liability and professional indemnity insurance premiums were identified as most likely to rise by the Australian Competition and Consumer Commission (ACCC).

It also needs to be acknowledged that according to an industry participant ABL spoke to, the insurance market experiences 8-12 year pricing cycles. To some extent it is likely that more players will re-enter the market over time thus increasing the capacity for writing new business.

2.2 ABL Members

ABL recently surveyed 400 businesses across NSW to determine the impact of external factors on business operations. Respondents, senior managers and CEOs, were both members and non-members; matched to ABS data and represented the views of both urban and rural businesses. 

The rising cost of insurance premiums was third on their list of priority issues after access to an appropriately skilled workforce and the impact of workers’ compensation premiums. The results also reflect business concern with premium increases related to property risk (building and contents) insurance.
Reports of unfair tactics by insurance companies are being received, the presence of which only further undermines consumer and business confidence. Businesses seeking to renew insurance policies have reported unreasonable timeframes in which to accept substantially increased policy quotes or risk being uninsured. It will be important for the ACCC and APRA to monitor the insurance industry for any indications of:

· anti-competitive practices

· dissemination of inaccurate information and

· price fixing.

2.3 The Consequences

The consequences of this crisis will resonate throughout the Australian community, and will result in:

· Reduced competition as businesses close without adequate insurance – especially small business

· Increased number of uninsured or underinsured professionals and businesses

· Reduced availability of “high-risk” professional services

· Increased costs passed onto the consumer 

· Fewer organised public events with narrower scope

Unsustainable insurance premium prices for business means that ultimately it is consumers who will suffer as businesses are either uninsured or inadequately covered, professional services are reduced, increased costs are passed onto consumers, events are cancelled and Australia’s competitive and innovative market shrinks. The overall amenity of the community with regard to quality of life will diminish.

The removal or reduction of certain professional services from the market will have a serious and negative impact on the entire community. Australia must further develop its existing skills to establish itself as a competitive player in the global market. The cyclical nature of the insurance industry must not be permitted to retard this course of action.

All of these factors have culminated in an insurance ‘crisis’. Many businesses and organisations can only access coverage at very high prices or are excluded entirely. This upward spiral shows no sign of abating. 

3. SOLUTIONS

3.1 National Approach

Co-ordinated national action led by the Government and supported by industry is the most obvious path through the current crisis. A nationally co-ordinated response can offer a broad-based approach that will assist the whole community as well as deliver more targeted solutions aimed specifically at the impact on small business, or other groups.
ABL commends the outcomes of the national meeting of State and Territory Ministers which examined the scope for a nationally consistent approach across jurisdictions, and co-ordinated the exchange information for insurance matters; particularly factors driving up premiums. 

3.2 Better Analysis

One component of the Commonwealth’s role in this matter, as it is best equipped to obtain the necessary information from insurers, is to further analyse the reasons for the current premium increases and, more importantly, to evaluate the financial impact of any proposed reforms. Input to the Ministerial Meeting of 27th March 2002 has gone someway to reveal the costs behind the rising premiums, however there is still much confusion and speculation amongst the public. The insurance community should redouble efforts to provide clear and candid information for the community.
ABL endorses the need for insurance companies to open their books on a confidential basis to assist in the identification of the source(s) of escalating premiums.  ABL also agrees that at the very least insurers need to be encouraged to embark on a communication campaign which explains to their customers why individual risk circumstances may be irrelevant in assessing the level of premium for public liability and professional indemnity insurance.

3.3 Legal Reforms

ABL supports the proposed amendment of the Legal Profession Act 1987 placing an onus on legal practitioners to vet claims prior to instituting proceedings. Recommendations that place responsibility with barristers and solicitors to identify and reject unmeritorious claims early in the cycle, limitations for legal fees and discipline for non-complying lawyers, are all to be supported.

Perhaps the major need is a greater community and judicial recognition of the concept of personal responsibility. In a recent case, Woods v Multi-Sport Holdings Pty Ltd, the High Court of Australia dismissed an appeal against a Court of Appeal’s confirmation that negligence had not contributed to the appellant's injuries.  Chief Justice Gleeson supported a comment by Justice Kirby in an earlier judgement, 'where a risk is obvious to a person exercising reasonable care for his or her own safety, the notion that the occupier must warn the entrant about that risk is neither reasonable nor just' as being a fair comment and appropriately applied in Multi-Sports in his rejection of Mr. Woods’ appeal. This decision may well be an example that needs replication.

Clearly, the need to accept personal responsibility should be encouraged. One way to do this is to expand community debate and discussion to reinforce such concepts. The recent High Court decision in Woods v Multi-Sport Holdings Pty Ltd [2002] HCA 9 supports the broadening of personal responsibility. Community support is essential to cement these resolutions.

ABL supports the provisions of s.16 within the Draft NSW Civil Liability Bill 2002 for fixing damages for non-economic loss (general damages). The linking of maximum payments to the indexation applied under the Health Care Liability Act 2001 will deliver transparency, simplicity and certainty for the whole community.

3.4 Relief for Business

Of particular concern to ABL is that immediate relief for insurance consumers is unlikely given the long-term causes of current problems both within insurance markets and the legal system.

Focussing on issues that directly impact upon small business, the NSW Government does have within its capacity the only short-term measure that would afford some relief to business and the broader community. 

The existence of stamp duty and the GST on public liability and professional indemnity insurance premiums means multiple tax burdens for business. As premiums have escalated so too must have State Governments’ stamp duty revenues. This is a windfall gain for State Governments at the expense of business and consumers. ABL considers the removal of stamp duty a priority action for the NSW Government. Even if this relief took the form of a moratorium for 12 to 24 months, businesses would be better able to adjust to higher premiums.
Based on calculations by the Insurance Council of Australia, NSW Government revenue from this source in 2000 was $79 million. This includes duty on $38 million of GST. Relief is affordable given better than expected NSW Government revenue collection. ABL submits that this Inquiry should examine the taxation issues associated with public liability and professional indemnity insurance premiums.
The rising propensity to litigate, the expanding classes of legal liability and the increasing exposure to litigation impact business directly. Further investigation is necessary to determine whether compliance with approved industry-specific standards may be introduced as a valid defence in negligence actions, thereby reducing the growing propensity to bring claims.

Attention should also be given to the possibility of individuals agreeing to waive public liability and professional indemnity claims for participation in inherently risky activities. Without such alternatives, there is an increasing likelihood that many activities will not be available to the public – the effect of which will impact business and community organisations alike.

All these possibilities must be considered with the view that genuine cases of negligence are justly considered and processed and that the victims of negligence are able to appropriately access the legal system.
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