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Victorian Employers’ Chamber of Commerce and Industry

SUBMISSION TO SENATE ECONOMICS COMMITTEE:

INQUIRY INTO

PUBLIC LIABILITY INSURANCE

May 2002
The Victorian Employers’ Chamber of Commerce and Industry (VECCI) is Victoria’s peak employer group and Australia’s largest multi-industry employer organisation.  No-one knows Victorian employers better than Victoria’s first employer organisation.

VECCI continuously strives to improve the business environment for Victorian enterprise through:

· Providing leadership and effective business advocacy;

· Forging closer working links to all levels of Government and organisations and associations in Victoria;

· Building a strong membership fraternity;

· Giving excellent member and customer service.

VECCI – Leading Business into the Future
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VECCI Submission  

1. Objective of the Senate Inquiry

VECCI welcomes the opportunity to contribute to the Senate Economics References Committee into public liability and professional indemnity insurance.

We support the terms of reference of the Inquiry, which, inter alia, will examine the impact of public liability insurance (PLI) for small business and community and sporting organisations, with particular reference to the cost of insurance, the reasons for the increase in premiums, and schemes, arrangements or reforms that can reduce the cost of such insurance and/or better calculate and pool risk.

The Victorian Employers’ Chamber of Commerce and Industry (VECCI) considers that the key objective of the Senate Inquiry must be to develop strategies that assist business to obtain PLI and/or make it more affordable.

On this basis, we believe that possible options for review need to be examined closely in terms of their respective merits and capacity to make a material difference in assisting business to obtain PLI at affordable levels.  

It is our firm view that outcomes stemming from the Senate Inquiry must be consistent with providing confidence and certainty in the current marketplace for businesses, community groups and the insurance industry.

Executive Summary

VECCI members have indicated that increases in PLI premiums are one of the most serious issues facing business in 2002 and beyond.

In February 2002, VECCI conducted the first industry-wide survey concerning the impact on Victorian business of the PLI premium increases.  The survey found that: 

· average (mean) premium increases were in the order of 80 per cent; 

· 60 per cent of businesses indicated that the rises were of ‘major’ or ‘critical’ concern to their business; and

· half of those surveyed had not yet received policy renewals for 2002, suggesting that a further raft of increases will occur around mid-2002.

The survey also confirmed that PLI increases were more broadly based across industry sectors than had been previously thought.

VECCI realises that there are no ‘quick fix’ solutions to this problem and that it may be some time before PLI premiums moderate.   However, we consider that a number of actions can be undertaken that will mitigate increases in PLI premiums in both the short and longer term.

To this end, we consider: 

· The influences underlying the increases in PLI premiums must first be accurately determined before a comprehensive range of solutions can be implemented.

· Risk mitigation and risk management strategies are prerequisites to reducing increases in PLI premiums.  However, to be successful it is essential that these strategies are fully supported and embraced by the insurance industry.

· If escalating litigation is found to be a key cause of premium increases, consideration should be given to capping PLI damages and/or imposing a threshold under which claims cannot be made.  State Governments have identified a number of tort reform options and these need to be examined carefully.  These Governments, along with the Commonwealth, need to continue working closely together to ensure any measures to alleviate the crisis in PLI are uniform, simple and effective.

· There is a role for the State and Commonwealth Governments to provide direct funding for businesses, particularly small business, to develop appropriate risk mitigation strategies.

· Options to share the cost of a risky activity (eg, through private insurance) and an injury register to log potential claims should be considered.

· The Commonwealth Government has a key role to play in ensuring that there is an appropriate level of data collection, competition and prudential regulation of the Australian insurance industry.

· The New Zealand model of a Government-run accident compensation commission should not be adopted.  We consider that such an approach would impose unnecessary costs on business and the taxpayer. 

2. Introduction

VECCI members have indicated that increases in PLI premiums are among the most serious issues facing their business in 2002.  Indeed, many have suggested that the PLI increases pose a more serious threat to their business than the events of September 11 or the collapse of Ansett Airlines.

From the outset, VECCI has been proactive in making representations to both the State and Commonwealth Governments calling for action on this issue.  VECCI has also held discussions with the insurance industry to discuss reasons for the increases and possible solutions.

In February this year, VECCI conducted the first industry-wide survey concerning the impact on Victorian business of the PLI premium increases.  Although this survey was conducted some months ago, VECCI considers that the results of this survey are still highly relevant since PLI policies are generally renewable around December/January and June/July each year.   The VECCI February survey captured the December/January policy renewals.  VECCI is currently conducting a survey to capture PLI trends for the June/July renewals.  VECCI will forward this survey to the Economics References Committee when it is completed.

VECCI realises that there are no ‘quick fix’ solutions to this problem and that it may be some time before PLI premiums moderate.  However, any solution must involve all stakeholders, including the Commonwealth Government, State and Territory Governments, the legal profession, the insurance industry, businesses and the community.

3. Background

Businesses first began to notice increases in PLI premiums around mid-2001, although there were signs that the PLI market was beginning to contract before that.   Over the second half of 2001, businesses increasingly reported significant PLI premium increases, while some were even refused policy renewal.   Initially, businesses in the tourism industry and not-for-profit organisations reported PLI premiums increases, however since then the incidence of rapidly rising premiums has become more broadly based.  By December 2001, many businesses considered the scale and scope of the increases had reached a crisis point.  This situation has not abated.

The insurance industry was quick to point out that losses in this market have amounted to $1.8 billion since 1995, and that in 2000 underwriting losses were $539 million.  The loss ratio in 2000 was 134 per cent, or alternatively stated, for every premium $1 collected, $1.34 was paid out in claims.

The insurance industry claims that an increasingly aggressive legal profession and a generally more litigious society have been major influences behind the increase in PLI claims.

Alternatively, the legal profession claim that increases in PLI premiums have been caused by poor commercial decisions made by the insurance industry.  They claim that the insurance industry under‑priced policies over a number of years in an effort to capture market share.  As a result, the industry wrote policies that did not properly reflect risk, resulting in a large number of claims.  In addition, the legal profession argues that claims have increased because the community is more aware of its rights.  In any case, they argue, any such increases in claims does not justify increases in PLI premiums in the order of 300 per cent or more.

A lack of competition has also been cited as a reason for the PLI increases.  Twenty years ago there were over 100 insurance companies writing PLI policies in Australia.  Currently, fewer than half a dozen companies service this market, and of these, only three could be considered to be major players.

4. VECCI Survey on the Impact of PLI Premium Increases on Business

In February 2002, VECCI conducted the first industry-wide survey of the impact of PLI premium increases on Victorian business.  The survey findings largely reflect the PLI trends in the small to medium sized enterprises and not-for-profit organisations since over 50 per cent of respondents employed 20 persons or less, while only 15 per cent employed 100 or more persons

The key findings from the survey are as follows.

· Eighty-one per cent of businesses reported that they have experienced an increase in the cost of their PLI policy in the previous 12 months.  The remaining 19 per cent had not experienced an increase.

· With respect to increases in PLI premiums, the average increase (mean value) across all businesses was 80 per cent.  The modal increase was around 40 per cent.

Since the survey, VECCI members have indicated that insurance excess thresholds have also increased significantly, adding a further dimension to the PLI burden. 

· The largest average increases in PLI premiums by industry sector were reported in the finance, property and business services (174 per cent), transport and storage (133 per cent) and wholesale and retail trade (92 per cent) sectors.

· Nearly a third believe that the increases in PLI would cause ‘some’ financial hardship, while a little over 20 per cent consider that it would cause ‘significant’ hardship.  The remaining 20 per cent believe that it would cause a ‘small’ amount of hardship.

· As a percentage of total operating costs, PLI premiums on average represent a little over 2 per cent across all industries.  However, for some smaller companies the proportion is significant – the highest proportion reported was 25 per cent.

· About 30 per cent of businesses had been with their insurer for between 3-5 years, while about 45 per cent had been with their insurer for 6 years or more.  Nearly a quarter of businesses had been with their insurer for 2 years or less.

· The vast majority of businesses (88 per cent) had not made a claim against their PLI policy in the past 2 years.  Twelve per cent had made a claim over that period.

· About 30 per cent of businesses reported having difficulties in renewing their policy.  Seventy per cent reported no difficulty in renewing their policy.
· Exactly half of the businesses surveyed had not yet received their PLI renewal notices for 2002.  This suggests that another raft of increases could occur when these policies come up for renewal around mid-year 2002.

· In terms of the increases in PLI premiums impacting on business performance, half thought it was a major concern.  About 10 per cent thought the issue was critical.  About a third thought that the issue was a minor concern and only 4 per cent had no concern at all.

5. Information Collection to Determine Drivers of PLI Increases

As a starting point, VECCI considers it is important that the key influences behind the increases in PLI premiums are accurately determined before a comprehensive set of solutions can be implemented.  Attachment A contains a suggestion of the information that should be collected.  This includes:

· The number of PLI claims and average payouts over recent years.

· A breakdown of PLI claims by sector and the statistical distribution of these claims.

· Details of PLI litigation, including claim for damages versus the award amount, time taken between the incident and litigation, evidence of ‘no win, no fee’ arrangements in PLI cases, and information on whether legal firms actively tout for PLI business.

· Analysis of damages, eg, are damages calculated on tangible losses such as medical expenses, loss of income and interest, or are the awards principally made up of less tangible items such as pain and suffering?

However, while the information collection process is important, it cannot be allowed to delay the implementation of immediate measures aimed at ameliorating the increases in PLI premiums.

6. Risk Mitigation

VECCI considers that effective risk mitigation and risk management strategies are prerequisites to reducing increases in business PLI premiums in the longer term.  However, their success will be contingent upon clear support from the insurance industry.

We consider the most certain ways to reduce PLI premium increases are to:

· reduce the number of incidents subject to PLI claims; and

· reduce the number and quantum of claims.  

Risk mitigation and risk management are both crucial to ensuring such outcomes.  

In simple terms, fewer incidents should lead to fewer claims, and over time, fewer claims should lead to lower premiums.  By identifying risks through a risk audit, businesses can implement strategies to reduce risks and hence incidents.  Such strategies may include implementing occupational, health and safety programs, setting up procedures to reduce incidents or withdrawing from certain activities. 

Despite every effort to mitigate risks, some incidents are inevitable.  If a business has comprehensive risk mitigation and management procedures in place, then a plaintiff will find it much harder to prove negligence in court. 

Appropriate risk mitigation strategies and a reduced incident level will also create confidence among insurers and re-insurers.  VECCI is aware that a major London insurer is currently writing PLI policies for equestrian businesses in Canada because it has confidence in their risk mitigation strategies.  This provides evidence that such measures, if put in place, can have a positive effect on PLI premiums for business.

VECCI is also aware of a local insurer who has recently offered discounts of 10 per cent and 20 per cent to businesses that have approved risk mitigation strategies in place or have received recognised accreditation.  We understand that the insurer developed these risk mitigation templates with direct input from an industry association.  These sorts of strategies need to be adopted more widely across industry.

What is the Role for Government?

VECCI considers that there is a role for the State and Commonwealth Governments to provide direct funding for businesses, particularly small business, to develop risk-mitigation strategies.  The involvement of industry associations in assisting to develop and deliver risk mitigation strategies is essential in this respect.

It has been suggested that in many cases in the past insurers were not fully aware of the true nature of risks and activities undertaken by business.  Consequently, many insurers appear to have under-priced policies relative to the claims risk. Some insurers appear to be correcting this situation by seeking detailed information from policy holders.  VECCI is aware that some insurers now require a risk management strategy to be in place before they will even negotiate with a business.

However, in many industries, particularly in the small business sector, risk mitigation or risk management strategies are either non-existent, or at best, not well developed. VECCI considers that there is a role for Government in providing funding to develop appropriate risk mitigation strategies. These strategies could be framed as templates and could be tailored along industry lines.  There are currently a number of organisations, including business associations, that could be used to support the development and delivery of risk mitigation strategies.  

We also stress that risk mitigation strategies should not be compulsory.  VECCI considers that there is enough incentive for business to voluntarily adopt such strategies.  In any case, we consider that businesses will adopt risk mitigation strategies because it ‘makes good business sense’.  Notwithstanding this, it is crucial that the insurance industry recognises the efforts of the business community in developing risk mitigation strategies by providing more competitively priced insurance in the marketplace.

7. Possible Solutions

As noted above, a comprehensive range of solutions can only be properly considered after relevant data is collected.   However, we believe some immediate actions can be taken to ameliorate the increases in PLI premiums.

In a general sense, the most certain ways to reduce PLI premium increases are to reduce the number of incidents subject to PLI claims and to reduce the number of claims.  When profitability is restored to this segment of the insurance market, insurance companies should re-enter the market and bid down premiums. An attitudinal change away from the ‘slip and sue’ mentality is also required by elements of the community.

Against the background of risk mitigation, the following section contains a number of possible solutions for consideration by the Senate Economics Committee.  This list does not claim to be exhaustive.

Legal and Legislative Reform

· Abolish ‘no win, no fee’ arrangements and legal advertising for PLI claims.

· Restrict damages to calculable items such as loss of income, medical expenses etc, and cap compensation for non-calculable items such as ‘pain and suffering’.

· Place a cap on the maximum amount of damages payable under PLI.

· Place a threshold on damages under which a plaintiff cannot claim.

· More clearly define the legal concept of inherent risk (ie, non-negligent risk) and risks caused by the negligence of a business. Strengthen the legality of indemnity forms by excluding non-negligent risks from legal actions.

Reforms in the Insurance Industry

· Maintain a detailed up-to-date incident database that provides business and the insurance industry with a better risk profile of industry segments.

· Establish an injury register that requires plaintiffs to register injuries within, say, 30 days of the event, if they intend to pursue legal action within the statutory period.  This is consistent with current Victorian workers’ compensation requirements.
· Share the cost of risks between business and clients.  For example, a person undertaking horse riding may be required to take out a private insurance policy before they engage in that activity.   Similar arrangements already exist in the areas of hire car and travel insurance.

· Encourage businesses with similar risk profiles to form insurance pools or mutual discretionary funds.

· Increase competition in the insurance industry. 

If one of the key contributors to escalating PLI premiums is found to be excessive claims, then VECCI considers that PLI damages should be capped and a threshold imposed under which claims cannot be made in order to restore confidence in the marketplace.  

Variations of this option could be considered.  For example, damages could be restricted to calculable items such as loss of income, medical expenses, etc, and cap or abolish compensation for non‑calculable items such as ‘pain and suffering’.   VECCI understands that these options could have a relatively quick effect in reducing premiums.

Similarly, it may be advantageous to insurance companies if they more vigorously contest ‘spurious’ and ‘vexatious’ claims in order to deter such claims and build up solid case law.

VECCI considers that options to share the cost of risk between parties (ie, through private insurance) and the compulsory logging of injuries within, say, 30 days have considerable merit.

VECCI does not support the New Zealand model of a Government-run accident compensation commission. Such a model would impose another layer of bureaucracy on business, create new business taxes, and would potentially expose the taxpayer to a large unfunded liability.  It has also been argued that such a model, based on ‘no fault’, does not promote a mindset of accident prevention.

8. Ministerial Meeting of 27 March 2002 - Joint Communique 

A number of key reform options were identified at the State and Commonwealth Ministerial Meeting on 27 March 2002.  They include:

· Data Collection - The insurance industry will be asked to collect more detailed information on claims experience through a co‑operative industry arrangement. The Commonwealth will consider widening data collection on the insurance industry by the Australian Prudential and Regulatory Authority and will report on the impact of the new prudential requirements for general insurers. The States and Territories will collect data on claims and costs and provide it to the Heads of Treasuries.

· Risk Management – The States and Territories are to provide advice to the Heads of Treasuries on risk management practices introduced in their jurisdictions that have assisted in making insurance more available and more affordable.

· Tort Reform - The States and Territories agreed to examine possible claims cost reduction strategies such as protecting volunteers, community and appropriate sporting organisations from legal action.  They will also examine the scope to undertake broad-based tort reform and review issues impacting on legal system costs and practices, such as legal advertising. 

· Trade Practices Act/Fair Trading Acts - The Commonwealth, the States and Territories will examine relevant sections of the Trade Practices Act and comparable State and Territory legislation to consider the extent to which individuals can legally and confidently assume personal responsibility for high risk activities. 

· Structured Settlements - The Commonwealth will introduce legislation to make tax changes to encourage the use of structured settlements for personal injury compensation.

VECCI broadly supports these reform options, particularly measures to improve risk management and broad-based tort reform.

The main feature of tort reform would be the imposition of minimum thresholds and/or caps on damages.  In the past, insurance companies have been unwilling to challenge ‘smaller’ claims given that the average cost of defending a claim is around $60,000.  The insurance industry argues that some in the legal profession have taken advantage of this with the knowledge that insurance companies will not contest such claims.  At the other end of the scale, caps on damages remove the ‘blue sky’ element of payouts and would provide more certainty for insurers.

9. A Co-operative Approach Is Needed

Valuable time was lost during the initial stages of the PLI crisis when both the Commonwealth and State Governments each claimed that the crisis was best handled by the other level of Government.

We consider that the Commonwealth Government must facilitate the solving of the crisis in PLI by bringing together State and Territory Governments to develop consistent and complementary measures.  The differences between the proposed NSW and Queensland tort reform measures highlight this point. 

The Commonwealth can also contribute to solving this crisis by ensuring that there is adequate competition and prudential regulation of the insurance industry.  
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