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SUBMISSION BY THE REAL ESTATE INSTITUTE OF AUSTRALIA
TO THE SENATE ECONOMIC REFERENCES
COMMITTEE INQUIRY
INTO THE IMPACT OF PUBLIC LIABILITY AND PROFESSIONAL INDEMNITY INSURANCE COST INCREASES

BACKGROUND

1.
The Real Estate Institute of Australia (REIA) was formed in 1924.  The organisation is a federation of all States and Territory institutes in Australia, which represents about 70% of real estate agencies across Australia.  The total property sales in Australia for last financial year were $89.5 billion derived from a total of 409,000 dwelling sales. 70% of people own houses, 20% rent privately and the remainder are largely covered by public housing.  Consequently, the property market is a key part of the national economy and it contributes significantly to the well being of Australians.

2.
In the insurance industry in the last two years there have been significant events, such as the terrorist attacks in New York, the operating loss and demise of HIH and the withdrawal of a large number of underwriters from the professional indemnity insurance market which have substantially changed the environment for public liability and professional indemnity insurance.

3.
Inter alia, this has resulted in reduced choice for customers (small business), higher premiums and more stringent insurance policies including measures such as a ceiling to liability cover and increased excess payments for claims.  For professional indemnity insurance, real estate agents are now facing dramatic increases in business operating costs.

PROPOSAL

4.
The REIA proposes that measures be taken by the Federal Government to ensure that there is a proper balance in professional indemnity insurance between realistic premiums and small business confidence that they are satisfactorily covered under insurance.

INCREASE TO PROFESSIONAL INDEMNITY INSURANCE

5.
Presently, many litigants will sue the building owner under public liability; as well as the real estate agent, architect, engineer, etc, under professional indemnity.  In essence, personal injury claims are progressed through professional indemnity insurance.  If there is a limit imposed by government on the exposure for public liability claims, lawyers would be even more inclined to sue under professional indemnity insurance.

6.
It can be difficult to obtain directly comparative data from the insurance industry in terms of the nature of claims and outcomes, policy cover, premiums, excesses and restrictions.  Some examples of the extent of cost increases and insurance cover for individual real estate agencies are shown in the table below for a required minimum of $1m insurance cover:

REAL ESTATE INSURANCE PREMIUMS AND EXCESS

	Agency
	Premium Cost
	Excess
	Remarks

	
	2002
	2001
	Claims
	2002
	2001
	

	A: NSW
	$5,243
	$2,663
	Residential Valuation
	Not covered
	$5,000
	Limit to personal injury of $500,000.

	
	
	
	Fidelity
	$10,000
	$1,000
	

	
	
	
	Property Management
	$10,000
	$10,000
	

	
	
	
	Others
	$10,000
	$1,000
	

	B: QLD
	$1,722
	$1,230
	Residential Valuation
	$5,000 to $10,000
	$1,000
	REIQ lower risk:

· 1800 help line agency to underwriter lawyer if claim likely;

· good relationship agencies, insurers, brokers;

· risk management education programs.

	
	
	
	Fidelity
	$10,000
	$1,000
	

	
	
	
	Property Management
	$5,000
	$1,000
	

	
	
	
	Others
	$1,000
	$1,000
	

	
	
	
	Unlimited reinstatement likely be withdrawn
	
	
	

	C:  VIC
	$4,000
	$1,000
	Residential Valuation
	$10,000
	$1,000
	Limit to personal injury $250,000 to $500,000.

	
	
	
	Fidelity
	$5,000
	$1,000
	

	
	
	
	Property Management
	$5,000
	$1,000
	

	
	
	
	Others
	$10,000 to $15,000
	$1,000
	

	
	
	
	One reinstatement only for the sum insured.
	
	
	

	D:  TAS
	$2,302
	$2,672
	Residential Valuation
	No cover
	No cover
	Premiums for $2m and above have doubled and excess for claims risen four fold.

	
	
	
	Fidelity
	$5,000
	$5,000
	

	
	
	
	Property Management
	$5,000
	$5,000
	


7.
There are a number of important points in the data regarding a minimum insurance cover of $1m:  

a. Premiums have generally increased by 40-400%.

b. The amount of excess for claims has increased by up to ten times.

c. Reinstatements have decreased, in the most extreme case, from an unlimited number to one.

d. One sample shows that the premium for a small office of six staff has decreased by 18% but there is no residential valuation cover.  In the same State, premiums for cover of $2m and above have doubled and excesses have increased four fold.

e. The size of the premiums differ between States.  This is largely due to the number, nature and size of claims; and nature of settlements.

f. Most Underwriters now either entirely exclude bodily injury/property damage claims or severely curtail it from real estate agents professional indemnity insurance, eg $250,000 - $500,000.

g. Real estate agencies which are not involved in many valuations each year, particularly in rural areas, will not value properties because they are not covered by insurance.

There is more compelling evidence for higher insurance cover of $5m.  For example, the premium in 2001 for an agency in NSW was $3,700 and this year a quote was received for $30,000.

8.
It can be difficult to obtain comprehensive data from insurance companies and solicitors on claims and settlements.  There is anecdotal evidence to demonstrate the following points:

a. The emerging trend for insurance claims in the real estate industry is property management.  Therefore, the cost of insurance cover is expected to increase again in 2003.

b. There is a culture within society which promotes the notion that an individual is not responsible for his/her actions.  This notion may be encouraged by the apparently liberal interpretation of “negligence” by some courts.

MEASURES FOR CONSISTENT INSURANCE

9.
A large part of tort reform is an issue for State Governments, but State Governments could place legislative limits on damages claims with unilateral action by different States which could result in different limits applying to different jurisdictions.  Essentially, the Federal Government should consider measures to provide for a transparent insurance industry with a competitive but consistent environment of insurance cover and premiums.  Such an environment should demonstrably take account of businesses which implement risk management strategies and which represent an historically low risk due to good management practices.  Clearly, the culture of litigation and settlement will influence the insurance environment.

10.
Some measures recently mooted are as follows:

a. consistent claim laws and damages awards.

b. cap to damages for some types of compensation.

c. threshold and criteria for claims to remove trivial claims.

d. restrictions on lawyers advertising for personal injury matter and

e. establishment of an insurance pool to be accessed by not-for-profit community organisations.

11.
The risk in insurance within the real estate industry should reasonably be shared between the individual, the insurer and the insured to account for actually negligent professional advice, property damage, personal injury, and expenses.  There is a cost for risk management in insurance cover which should not jeopardise the viability of a small business either in terms of the premium or the nature/restrictions on insurance cover.  For example, a limit on personal injury set by the insurer of $250,000 to $500,000 is clearly insufficient: the small businessman would be personally liable for claims in excess of these amounts.

CONCLUSION

12.
Public liability insurance and professional indemnity insurance are inextricably linked in the real estate industry.  The litigant does not discriminate between the two types of insurance cover.  The environment within the insurance industry is such that there is a lack of consistency and transparency about claims, settlements, premiums, insurance cover, and risk management practices.  For example, there is very limited data on claims, premiums have increased by 40-400%, and there is no significant account for risk management strategies.

13.
Moreover, the litigious nature of society and the outcomes in court cases have apparently contributed to increased premiums and restrictions in insurance cover.

14.
The REIA proposes that the Federal Government initiate consistent and meaningful measures to ensure that there is a proper balance in professional indemnity insurance between realistic premiums and small business confidence that they are satisfactorily covered under insurance.
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