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THE ROYAL AUSTRALIAN COLLEGE OF GENERAL PRACTITIONERS

INQUIRY INTO PUBLIC LIABILITY INSURANCE AND PROFESSIONAL INDEMNITY, IN PARTICULAR:

A)
THE IMPACT OF PUBLIC LIABILITY INSURANCE FOR SMALL 

BUSINESS AND COMMUNITY AND SPORTING ORGANISATIONS; AND

B)
THE IMPACT OF PROFESSIONAL INDEMNITY INSURANCE, 

INCLUDING DIRECTORS AND OFFICERS INSURANCE, FOR SMALL BUSINESS;

The College is pleased to provide this submission to the Economics Reference Committee.  This paper will focus on the impact of professional indemnity insurance on small business, in particular, general practice.  Public liability premiums are affected by payouts for healthcare.  There is a strong link between strategies that may reduce the cost of professional indemnity insurance and strategies that may reduce the cost of public liability insurance.  The College believes there is merit in having similar approaches to personal injury claims (e.g. workers’ compensation and third party claims following motor vehicle accidents), because these are areas in which there has already been significant reform.  The College also considers it important to have public dialogue about community expectations of restorative justice.

THE COST OF PROFESSIONAL INDEMNITY INSURANCE
According to reports in Australian Doctor, indemnity subscriptions for GP’s have risen by up to 17.6% - with average increases of about 8% from the 1st of July 2001.

The table below shows the GP subscription increases from the 1st of July 2001.

	MDO
	GP premium increases 

	MDASA
	   +17.5%

	MIPS
	~ + 15%

	MDAV
	   + 10% to + 12%

	UMP
	   + 2% to +12.5%, depending on state  

                                and risk category

	MPS Tas
	 ~+5%

	MDA National
	Not yet available


There is an expectation that these costs will rise even further in 2003.  One commentator has suggested that the increase is cumulative, and there is no sign that this trend will decrease. 

According to the 2001 Interpractice Comparison Survey, professional indemnity costs were 4.14% of overhead costs.  This was 33.08% higher than they were in 1996.
  These results are based on 77 practices (343 individual doctors) and may not be representative of all general practices. 

Impacts

In any case, the cumulative increases must ultimately be passed onto patients and will inevitably place further pressure on the ability of GPs to bulk bill.

Furthermore, GPs continue to face increasing pressure and stress, in fear of being sued for even non-negligent adverse events.  It is thought then that as a consequence of fear of litigation, that the number of tests and procedures done for defensive purposes have increased.
  This is an indirect but real cost associated with increased litigation.

Research commissioned by the ADGP revealed that GPs are stopping procedural work because of the rise in indemnity premiums.  This leaves their patients with no option but to travel long distances, away from their communities to have babies delivered or access other routine medical services.
  Long working hours, poor job satisfaction and family disruption also make the job less attractive.  There is also a shortage of replacement doctors undergoing training.  Retirement rates will greatly outstrip recruitment rates, leaving inadequate numbers to provide Australians obstetric services.
  This is also an indirect cost to the community.

REASONS FOR THE INCREASE IN PREMIUMS FOR PROFESSIONAL INDEMNITY INSURANCE;

Premiums have increased due to escalating settlement costs, transaction/legal costs, increasing volume of claims and public expectation of restorative justice.

The rising premiums are due to the anticipated increase in “new risk” to be funded, rather than to fund past incurred liabilities that were not adequately funded. 

One of the significant cost drivers for medical indemnity insurance is the increasing size of future care costs awarded due to increased life expectancy and care costs. Previously, claims in cases of severe neurological impairment were $1-2 million; they are now usually in a range between at least $5 million and $10 million. The record $13 million in damages awarded to Sydney woman Calandre Simpson, who sued her obstetrician for negligence
, will further raise similar claimants’ expectations.

Litigation against doctors has probably doubled in the last 15 years, though the number of services provided and hospital admissions have also significantly increased as well. Although claims against GPs are not high, their prevalence makes it important not to underestimate them.  Over recent years, GPs have been facing problems given both the continuing rise in medical litigation generally and the marked increase in the number of “failure to diagnose” cases.
  The progressive withdrawal across membership categories of cross subsidies by medical defence subscriptions has meant that GP subscriptions did not rise as markedly as those of procedural specialists.
  Failure to diagnose claims are a significant driver of total costs and their net contribution must be recognised.

Another factor contributing to the increase in premiums is that we have an increasingly litigious society and public who expect restorative justice.  People are more educated about their rights and access to the legal system has improved.
 

SCHEMES, ARRANGEMENTS OR REFORMS THAT CAN REDUCE THE COST OF MEDICAL INDEMNITY INSURANCE AND /OR BETTER CALCULATE AND POOL RISK

Enhancing quality improvement/assurance and risk management

It is important to implement quality assurance/improvement standards in the healthcare system to tackle the root causes of all adverse events.  Reducing the rate of adverse events brings benefits to consumers, but also plays a role in constraining the costs of medical indemnity insurance.

Proper risk management limits liability and maintains ethical conduct.  It also minimises the risk of litigation.
  Being aware of medical error can allow patients to deal with their medical condition at an earlier stage.  It is important to assist GPs to undertake risk management strategies (via continuing professional development programs (CPD)) that improve the quality of their practice by reducing their exposure to risk.  In order to achieve this, it may be necessary to review all claims to develop strategies that minimise adverse events.  The College can take a further role in ensuring those at risk will modify their practice to reduce litigation exposure.

In order to learn successfully from failure, there is a need for standardised reporting, database maintenance and action to reduce risk of recurrence. These activities require investment, and the RACGP, particularly, supports the acknowledgement of “protected time” – time for quality assurance duties other than clinical care, as a legitimate overhead cost for medical practitioners. 

There is a need to establish a system that encourages voluntary anonymous reporting of all mistakes, beyond practice level, to ensure data is documented.  It is important to develop a number of integrated local, regional and national reporting schemes. 

It is important to establish a national and regional database on medical litigation to target problem areas and to ensure adequate support mechanisms are in place.  A national database on litigation claims used to its maximum would still hold only a small component of the data that would be useful to quality improvement, possibly as little as 0.3% of total data.

Once the data is collated, it is important to identify the main risk areas and any apparent trends. Trends could also be analysed at the regional level to identify continual problems that must be addressed. 

Action must also be taken at the national level.  The RACGP will ensure that GPs learn every lesson through its role in the continuous development of Practice Standards.  It could also support GPs with curriculum development, Continuing Professional Development programs (CPD), and through various publications.

Importantly, the RACGP can also promote an open culture, to encourage reporting of errors/service failures and also an appreciation of the value of the systems approach.
 

Reforming tort law and its administration

The RACGP believes that a sustainable national approach to medical indemnity insurance requires reforms in tort law and its administration.  There may be a need to ensure consistent State legislation.  It is the view of the College that models used to compensate individuals for injuries that occur in other arenas can provide sound models for the health sector.  The College believes that the single most important area for reform is introducing strict statute of limitations.

A sustainable compensation scheme involves a trade-off between equity and affordability. As a result, some compromises with respect to access to compensation are probably required in the interest of maintaining access to good quality health care. 

The College would support reform of tort law that allowed for structured settlements, and proposes that such structures include:

· strict statute of limitations

· direct provision of health care for the lifetime of the claimant, if lifetime healthcare is appropriate

· constraints on compensation for economic loss

· constraints on compensation for non-economic loss

· the abolition of most forms of exemplary/punitive damages 

Strict statute of limitations

The RACGP believes that there must be certainty in the date by which claims must be brought, and favours a strict limitation such that claims must be brought within seven years of the adverse event giving rise to the claim. 

Direct provision of health care for the lifetime of the claimant

The RACGP supports a move to a model by which lifetime care is provided through direct access to existing services based on claimant need, rather than by compensation payments, especially lump sum payment.  Costs are already incurred in the Medicare system and in the public hospital system where settlements are exhausted.  Such a model would account for unanticipated rises in health care costs, which a lump sum would not allow, and provides security in service provision.  The College acknowledges that the community will expect some guarantee that such services are available.  The College would propose a model based on the arrangements for veterans, where a specific allocation is made for this need. This position needs to be taken in the context of other reforms proposed by the RACGP, especially those concerning the limitation of the period in which a claim can be made.

The College believes that such a model is both affordable and allows outlays to be predictable. 

The RACGP supports the consideration of constraints on “Griffith v Kirkemeyer” damages, which involves reducing the amounts payable for services provided gratuitously by relatives and friends. 

Constraints on compensation for economic loss

The College supports the constraint of compensation for economic loss, based on models used in the compensation of workplace and motor vehicle injury, with disputes as to eligibility for, or extent of compensation resolved by a Medical Accidents Compensation Tribunal. 

The College acknowledges that this may not provide complete restitution, and that, there is an important role for ensuring access to income protection insurance especially for middle income earners.  However, the College believes that such a compromise is necessary in order to maintain access to affordable health care. 

Constraints on compensation for non-economic loss

The College believes that capping non-economic damages may assist in maintaining a sustainable model of health care including medical indemnity insurance. It also holds the view that rather than preclude smaller damages for non-economic loss, these could be managed approaches modelled on the Small Claims Tribunal. This is an example of reform of the administration of tort law. 

Abolition of most forms of exemplary/punitive damages
The RACGP also supports the abolition of punitive or exemplary damages.  It acknowledges that there must be maintenance of community confidence in sanctions on medical practitioners, but holds the view that these can occur outside compensation and settlement systems, through the active use of Medical Boards and other mechanisms. The College would consider supporting the application of punitive or exemplary damages, where the adverse event is the result of application of company policy, rather than the action of an individual practitioner. 

Reforming the administration of tort law

The College holds the view that administrative and legal costs, and other transaction costs, are excessive. Proposals such as a Medical Accidents Compensation Tribunal are supported, as ways in which the administrative costs associated with claims can be constrained. 

The RACGP recognises the importance of alternative dispute resolution processes and is therefore strongly in favour of this form of dispute resolution, which can reduce legal costs. 

Alternative Dispute Resolution (ADR) includes mediation, facilitation, early neutral evaluation, expert determination and negotiation/conciliation.
 ADR can be consensual not determinative, informal, confidential, fast, enforceable and also cost effective.
 ADR may prove an important tool in reducing legal costs associated with assessing medical negligence claims.

Furthermore, introducing more analytical processes for resolving issues and exploring faster and more predictable ways of determining liability may also reduce legal costs.
 

The College would support the consideration of new structures such as a commission to administer compensation arrangements.  It would also support the consideration of a No-fault scheme, such as the New Zealand scheme, which would act as an incentive for more reporting and correcting hospital errors, improving patient safety.

How to better calculate risk

A better method of calculating risk when providing “claims incurred” cover is to introduce a strict seven-year limitation on claims, from the date the adverse event occurs.

The RACGP believes that there must be certainty in the date by which claims must be brought, and favours a strict limitation such that claims must be brought within seven years of the adverse event giving rise to the claim.  The RACGP acknowledges that a very small number of claimants might be disadvantaged by such a measure, but holds the view that this risk is necessary in order to provide absolute predictability when assessing the need for financial reserves. 

How to better pool risk

A better method of pooling risk would be to charge all doctors the same premiums.  The College does not support the return to mutuality, as cross-subsidisation is unacceptable to GPs. The least economically powerful doctors (GPs) should not have to cross-subsidise the more powerful doctors (specialists).  Fees for medical services generally increase with increasing complexity and risk. Therefore, the College would consider supporting cross subsidisation, if insurance premiums were related to the level of income of medical practitioners. The College acknowledges the complexity of such a proposal, and is prepared to engage in the policy dialogue necessary to clarify the optimal approach. 

OTHER IMPORTANT ISSUES:

Ameliorating negative impacts on doctors/staff

While adverse events can be detrimental to patients, they can also have a negative effect on the doctor.  The practitioner may experience loss of self-esteem, stress, career dissatisfaction, and increased insurance premiums.  Their professional reputation may also suffer.  Furthermore, family relations can suffer and practice value can diminish.
 Complaints may also be made to hospital management, local politicians or the media.  An adverse event involving the death of a patient may lead to a coroner's inquest.  Furthermore, disciplinary proceedings may be taken against the doctor.  State and Federal governmental inquiries and criminal prosecution are also possible.

The College holds the view that medical practitioners should also be supported when an adverse event occurs. As a result, the RACGP supports the establishment and maintenance of opportunities for debriefing in conjunction with structured mentoring programs that may ameliorate negative impacts on doctors. 

Prudential regulation

It is important to ensure that all MDOs have sufficient capital reserves to meet their liabilities – both known and currently unreported. Regardless of their current financial status, it is important to regulate such that it is possible to ensure that MDO’s remain in a sound financial position, to neither cause nor promote future instability in the Australian health care system.
The “long tail” nature of medical claims makes the latter essential, whether an MDO operates on a claims-made or claims-incurred basis or both, the urgent issues group of the Australian Accounting Standards Board is currently considering imposing a standard for reporting of MDOs. That standard, plus closer supervision by the Australian Securities and Investments Commission (ASIC), and imposition of supervision by APRA is essential to ensure confidence in the MDO industry. 

Standards need to be established in areas of capital adequacy, valuation of claims, risk management practices, reinsurance protection, premium setting and the nature of coverage. This will not only make the financial state of each MDO transparent, but also allow cross-comparison between them. 

No system of prudential regulators can provide an absolute guarantee against financial failures. This was evident in 2001, with the financial collapse of HIH. It has been suggested however, that were UMP to collapse, it would have a catastrophic effect on the health care system. Doctors would not be covered for negligence and may not be able to function.
  Patients would also be vulnerable, as the ability to meet claims for damages is dependent, substantially on the insurance coverage of doctors. 

The State and Federal governments, implicitly, play important roles in facilitating the stability of a safe health care system.  Depending on the MDO’s market share, the State and Federal governments may need to act as an insurer of last resort, to maintain stability and a competitive market place. In the current environment, it is important for the State and Federal governments to have contingency plans to cover the risk to consumers and doctors in the event of the collapse of an MDO.
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