12
The Public Liability Insurance Crisis In Australia.

 It’s Impact On Small Businesses Operating in the Amusement, Leisure, Recreation and Tourism Industries. With Recommendations To Address The Current Problem And Restore The Necessary Balance To The System.   


The Public Liability Insurance Crisis 

In Australia.

It’s Impact On Small Businesses Operating in the

Amusement, Leisure, Recreation and Tourism Industries.

With Recommendations To Address The Current Problem

And Restore The Necessary Balance To The System.

[image: image1.png]LC!SUI'C
s@ & non Inc.
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Who Is Making This Submission?

The Australian Amusement, Leisure and Recreation Association Inc (“AALARA”) is the peak national body representing the amusement, leisure and recreation industries of Australia. AALARA has particular responsibilities in the areas of safety, operations and management within these industries.

AALARA represents professionals, businesses and operators in the following amusement, leisure and recreation industry sectors:

	Transportable Attractions including:

Agricultural Shows & Showmen, Carnivals, Circuses, Portable Rides & Side Shows
	Attractions including:

Adventure/Experience Operators, Heritage Parks & Railway Attractions



	Permanent Indoor Attractions including:

Family Entertainment Centres, Indoor Play Centres

	Aquatic Attractions including:

Water Parks, Swimming Pools


	Professional & Services including:

Industry Suppliers, Ride And Game Manufacturers And Suppliers, Catering Suppliers And Catering Companies, Designers And Architects, Consultants
	Permanent Outdoor Attractions including:
Major Theme Parks, Animal Marine Based Attractions Go Kart Operators & Motor Sports, Amusement Parks 



	Coin Operated Amusements


	


AALARA’s History 

AALARA was formed in 1994, and incorporated in 1995, following a decade of privately sponsored safety seminars to improve operator’s, risk management and business practices.

Since that time AALARA has grown to provide a united industry voice and establish standards of excellence and professionalism within the Australian amusement, leisure and recreation industry. 

AALARA’s Structure

AALARA is an association incorporate in New South Wales.

An elected Board, with an Executive Committee consisting of an elected President, President Elect, Vice President, and Immediate Past President/Treasurer, manages AALARA’s activities. The General Manager of the Association handles the day-to-day management of the association. The current Board has strong representation from individuals who collectively represent hundreds of years of experience in the amusement leisure and recreation industries across all fields of interest. 

AALARA has also established a number of committees to deal with operational areas such as education, conference organising, and special projects.

The responsibilities of AALARA’s committees change from time to time according to requirements.

AALARA is also represented in Australian Standards committees involved in the drafting and publication of guidance for the manufacture, installation and operation of amusement, leisure and recreation industry equipment, the Engineers Competency Panel dealing specifically with amusement industry engineering issues.

AALARA Initiatives

Code of Ethics

AALARA has adopted an industry Code of Ethics as a standard of practice for all its members. Copies of the Code of Ethics are available from the AALARA National Office.

Safety Support Program 

AALARA’s Safety Support Program is an industry self regulation initiative that is being designed to ensure that the operational standards of amusement industry operatives are elevated to best practice standards with appropriate training, induction, licensing and industry best practice standards being the norm for the industry expectation for all AALARA members.

AALARA believes that this is the most vital initiative that this industry will be asked to embrace during this decade.

International Links

AALARA maintains close links with complementary international associations including the International Association of Amusement Parks and Attractions (IAAPA), the Outdoor Amusement Business Association (OABA) and the World Waterpark Association (WWA).

AALARA Membership

Active Membership of AALARA is open to any individual, partnership, company or organisation involved in the amusement, leisure and recreation industry. Operators, owners, manufacturers, suppliers, consultants and any other interested parties are eligible to join AALARA as Active Members. Active Members receive all membership benefits and can vote in AALARA elections.

Student Membership of AALARA is open to full time students in leisure, tourism or related subjects. Student Members receive all benefits of an Active Membership but are not eligible to vote in any AALARA elections.

Honorary Life Membership AALARA recognises a small number of individuals who have rendered conspicuous service to AALARA and/or the industry by conferring the status of Honorary Life Membership.

Background To The Submission

The issue of the huge increases of public liability insurance premiums is one that affects most if not all elements of the Australian business world. Currently if you attract a crowd, you attract a public liability insurance problem, regardless of the general performance of your business or your approach to risk management. 

AALARA has, since its inception had a critical focus on the issue of risk management. As an association, we have been strident in the evaluation of our industries from the point of view of risk management. We have, since 1994 been active in the pursuit of ever increasing standards of risk management for our industries and developed various strategies and programs to assist businesses and amusement, leisure and recreation industry operators to improve their performance in this area.

Risk Management has always been the major focus of the annual conference that AALARA has conducted for the benefit of its members.

Since 1998, AALARA has been actively engaged in finding solutions to the public liability issues for the industry. Initially we developed ‘draft legislation’, which we called The Rider Responsibility Act. The association has employed various consultants to research politicians, regulatory authorities and the industry to assess the potential support for the legislation. 

Rider Responsibility did not gain favor with the legislators and while the association still believes strongly in the philosophy of the rider or user of an amusement device or leisure activity holding a large degree of responsibility for their own actions while using the device or participating in the activity, we have moved on to apply other strategies to solve the problem. 

AALARA’s focus has since been realigned to what we believe to be a more appropriate and politically acceptable approach that involves a whole of business risk management model for the operation of companies and business in amusement, leisure and recreation. The result of the research and our own investigations lead us to the courses of self-regulation via our industry regulated safety support program.

AALARA’s Safety Support Program will deliver to the industry, an industry best practice, risk management support system that will demonstrate to Government, the industry and insurance companies a sincere commitment by the industry to achieve the highest standards in risk management practices as the cornerstone of a ‘whole of business’ management model. 

Current Situation Analysis

Since 1998 and in particular the past few months the environment has changed significantly and public liability has impacted on the viability of operations in our industry. Operators are experiencing renewal premiums beyond their ability to pay, or at such levels that exhaust their resources.

This issue is now affecting the broader community and has become a serious focus of the media. Governments at all levels are now taking a vital interest in the issue. 

Local Councils are facing huge increases in their public liability premiums; some are finding it difficult to obtain at any cost. 

State Governments are coming under pressure from not-for-profit associations and community groups to assist them financially to ensure that their functions and events can be maintained. Businesses of all types are exerting pressure upon their Governments to change legislation with a view to assisting their businesses (that are straining under the burden of huge premium increases) to remain financially viable.

The Federal Government is coming under pressure to carry out torte reform to amend common law damages provisions and legislation for personal injury provisions. 

Clearly, the public liability insurance Issue has now become a problem affecting such diverse and large sections of both the business world and the general community that it has, at last become a major political issue for State and Federal Governments. 

Much of the initial focus by Government (possibly as a result of emotive media coverage) has been upon the impact of both high insurance premiums and indeed, the availability and lack of availability of public liability insurance on not-for-profit community groups, events and festivals. While the impact of this issue upon community events cannot be undersold, the impact of this same issue upon small business – particularly small businesses that operate in the amusement, leisure, recreation and tourism industries has the potential to be much more devastating.

Organisations and associations especially those organisations that are classified as a moderate risk and have an industry insurance pool are finding they cannot even obtain a quote on a public liability premium. Community based organisations including event organisers; volunteer groups and social workers are facing premiums beyond their ability to pay.

Small business closures, bankruptcy and increased unemployment, are but one side of the probable results of this crisis. Businesses operating without public liability insurance for the benefit of the third parties that enter or use their facilities is the other. 

Neither are acceptable situations but unless urgent action is taken by both the State and Federal Governments to redress the current imbalance that has created this situation  - this will become the daily reality.

All states have begun to see the impact of this problem and the various state Governments are beginning to react. 

Enacting the solutions to this problem cannot afford to be side tracked by any political issues.  State, Territory and Federal Governments all have roles to play in the final solution and in restoring the imbalance that is currently before the community.

The current responses of the state Governments to the problem can be summarised as follows (Source: Independent communications with the various state Governments and the Queensland Liability Insurance Taskforce):

New South Wales
NSW cannot address these problems by itself…” Michael Egan Treasurer 25 January 2002 and Robert Carr Premier 8 January 2002.


“Government review coordinated by Cabinet Office and Attorney General to examine options for Government, industry and community responses to public liability and professional indemnity insurance issues” is underway.


Support a coordinated national approach.

Victoria
Conducted a summit of insurance industry and community groups in September 2001. Has been mainly focused on not for profit community organisations.


Government has provided a $100,000 package to assist adventure tourism operators through the development of risk management plans.

Support a coordinated national approach.

Queensland
Have conducted an extensive review (that is ongoing by the Liability Insurance Taskforce.) Their first report was published in mid February. Stage 1 focused on not for profit organisations. Stage 2 of the review will focus on the impact on small business.

The Government has agreed to implement all 19 recommendations from this report, which focus on strategies in the area of community insurance arrangements, risk management and common law reform.

Feedback can be provided on the report until 26 March. AALARA will be making a submission to the taskforce.

Queensland has indicated a willingness to participate in the Federal summit to consider a national approach to the problem.

ACT


Preliminary discussions at Government level.

Believe the solution lies in a mixed response from states (and territories) and the federal Government.

South Australia
Focus has been on the volunteer level with the appointment of a Volunteer Risk Management Working Group

It appears that the previous Government was contemplating no legislative approach. All matters appear to have stopped in SA in recent times due to Government uncertainty.

Northern Territory
No detailed response or information available but they do not appear to be active on the issue.

Western Australia
Will legislate to provide volunteer groups with immunity from personal liability for negligence.


Will look to develop and promote risk management strategies to small business etc.


Intend to establish a working party to investigate legal remedies including capping and quick settlement solutions.


Have requested that the ACCC investigation into insurance be broadened to encompass public liability insurance.


The Attorney General seems to be quite stubborn on the issue and is begrudgingly prepared to participate in parliamentary forums on this issue – 5 February 2002.

Tasmania
Dept of Treasury and Finance have prepared a discussion paper on Public Liability Insurance.


“We recognize that any lasting solution to the problem will have to be developed at a national level…” Jim Bacon Premier, 20 February 2002.


Convened a working party with local Government to develop information seminars related to risk management.

Clearly, while there is a general agreement by all Governments that the issue is a problem, there is much division on exactly what should be done and how to do it. 

AALARA’s Position and Recommendations

AALARA’s POSITION

AALARA believes that little purpose will be served by apportioning ‘blame’ for the current disastrous situation. However it is worthy to mention some of the factors that have conspired to create this issue and that require some addressing in finding the solution: 

· Society’s attitudinal changes and a feeling that someone else is always responsible, 

· Increasingly aggressive hunting for business by the legal profession,

· Increasingly litigious society in general,

· Trials that create payout figures more akin to American television programs to actual societal and individual needs,

· Excessive and unrealistic negligent damages awards for non permanently disabled plaintiffs,

· International and national insurance factors that are beyond redress, 

· Poor claims management, 

· Poor risk management strategies, 

· Cumbersome and costly court and legal processes to bring claims before the courts, 

· A lack of strident defense of many small claims by insurers (as a result of the high costs involved with the defense of claims,) thereby making the insurers easy marks for claimants (with claims of little merit) and the solicitors who represent them. 

AALARA does not in any way seek to protect the negligent operator or the poor risk manager. Nor do we wish to restrict the reasonable rights of those who may have legitimate cause for claim. However the current situation is an intolerable one where many plaintiffs see personal injury claims as a windfall, where plaintiff lawyers advertise “no-win no-fee” and charge their time out accordingly where a plaintiff is successful and finally a judiciary must not deliver awards that are inconsistent and out of touch with reality.

As an association, we see little if any benefit in the creation of a community public liability benefit scheme such that which currently operates in New Zealand. To create such a scheme would be to create to public liability equivalent of Medicare. The result would very quickly become a scheme in crisis because the fundamentals that are driving the problem would in all probability remain unbalanced. 

In the amusement, leisure and recreation industries – just as in society in general there must be an exercisable duty of care to owners, staff, guests and clients that must be visible at the highest possible standards at all times. The current situation is that businesses of all kinds regardless of their specific performance are being judged and penalized by a public liability system that is completely out of balance.

Poor operators must be improved and brought to account, good operators should not find that business essentials necessary to provide that duty of care to staff, clients and guests should be prohibitively expensive or worse still unavailable.

AALARA believes that once the imbalance in the public liability is successfully corrected, that the insurers that have deserted the Australian market will return with normal market economic forces acting to provide the necessary premium relief required for business – in particular those that demonstrate sound risk management practices as a regular part of their daily business life.

AALARA’s RECOMMENDATIONS

AALARA believes that the solution and the ability to return the system to balance lies in a combination of several key areas of reform (including law reform). Negligence must be decided in a much more disciplined environment with more accountability in the judicial system. 

1. Creation Of Rules To Facilitate Claims Processing and Reduce The Associated Costs 

· That Government’s establish rules to enable the speedier and more efficient processing of claims through a quasi-judicial process so as to reduce pre-litigation costs, solicitors, and barristers and court costs connected with the processing of claims.

2. Restriction On No Win No Fee Advertising By Solicitors

· That no win - no fee advertising by solicitors be restricted through legislation.

3. Minimum Permanent Disability Threshold Definition 

· The development of a minimum permanent disability threshold that is enshrined in legislation as it is currently in some states and as it relates motor accident compensation. Such legislation would encompass the principle that no general damages were assessable to the plaintiff in any matter unless they are assessed as having 10% total, permanent whole person impairment or more on the basis of physical injuries only or 10% total permanent whole person impairment on the basis of psychological/psychiatric injuries.

· Once the 10% threshold is reached, then full unfettered common law damages as applied by a non-jury trial should apply.

· Permanent disability is assessed by a medical panel, as is the case with motor vehicle accident provisions in some states.

· No past gratuitous care unless 10% total whole person permanent impairment is met. Otherwise, a cap on past gratuitous care on the basis that there be no entitlement unless such requirement be for not less than 6 hours per week for not less than 6 months.

· Past gratuitous care to be capped at no more than average total employee earnings (on an average state basis).

· Future economic loss to be capped at a ceiling of $1500.00 net per week and indexed for the term of the disability.

4.
Claims Cap and Statutory Compensation Threshold

· The development of a ceiling on individual (non-permanent disability) claims resulting from negligence.

· The development of a statutory schedule of (non-permanent disability) compensation for each injury resulting from negligence 

· The ceiling and threshold should be consistent between state jurisdictions.

5.
Payment Of Awards For Severe Disability As Annuities

· Where severe or permanent disability is assessed, awards should be made, as annuities for the expected term of the disability – not lump sum payouts so as to ensure that the claimant receives the benefit of the award through until the disability no longer exists.

· The result will be that windfall awards are not made and treated like windfalls resulting in normally short term benefits for the recipient.

6.
Insistence Upon Industry Best Practice Standards For Risk Management In All Businesses

· Insistence that industries adopt best practice standards of risk management specific to the conduct of their industry and their businesses and that such standards be set by the appropriate industry representative bodies (in conjunction with Government as required.)

7.
Government Assistance To Facilitate Risk Management Programs Within Specific Industries As Managed By Industry Groups

· Governmental financial assistance is provided to the peak bodies that adopt and promote to their industry’s an industry best practice model of risk management for individual business use.

Conclusion

AALARA is not presumptuous enough to tell the various Governments of Australia where and how to amend legislation, but amendment to legislation is necessary and is required urgently.

We currently see a series of band-aid measures being applied to various manifestations of the overall problem on almost a daily basis by Government at all levels. Summits are being organised, task forces are being established and all the time small businesses – the life blood of the nation are suffering and failing under the weight of the huge impost of excessive Public Liability Insurance premiums or worse still are being forced to contemplate the unthinkable – operation without insurance or face closure. 

AALARA believes that there are reasonable solutions that can be put forward that will solve the core problems and we have attempted to do so herein. These solutions will allow insurers who have otherwise deserted the market in this country to return and provide both insurance and risk management processes for the benefit of our businesses. 

For Governments to remain concerned but largely inactive with the core problem or to merely dispense ‘first aid’ to community groups will surely be a recipe for a small business disaster the likes of which we have not witnessed in Australia in the past 20 years. 

AALARA respectfully herein submits our proposals for solution of this complex problem. It is important from the amusement, leisure, recreation and tourism industry perspective that all Governments are advised by those who are intimately involved in each area of industry so that they may arrive at what is, to those of us at the small business coal face, the very obvious conclusions and solutions to this problem.

The Australian Amusement Leisure and Recreation Association is committed to ensure that all Governments and sectors of the business community are aware of the scope of the problem and that solutions – both viable and reasonable can be and indeed are readily at hand.

AALARA would welcome the opportunity to present its concepts for solution to this problem both formally and in person before any forum that is established to deal with the problems at hand. We remain at your disposal in an effort to solve this problem.

Contact Details

AALARA Inc.

PO Box 3068

Robina Town Centre

Queensland 4230

President


Mr. Steve Peet 


Chief Operating Officer – Warner Village Theme Park Group

General Manager

Mr. Kelvin O’Reilly


Director Responsible 

For Public Liability 

Insurance 


Mr. James Eddy





Managing Director Jamberoo Recreation Park

Phone 


07 5572 2366

Facsimile


07 5527 7655

Email



info@aalara.com.au

All correspondence and communication in this matter should be addressed to the General Manager at the address above.
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