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TERMS OF REFERENCE

The following matter was referred to the Senate Economics Reference Committee on 20 March 2002 for enquiry and report by 27 August 2002:

(a) the impact of public liability insurance for small businesses and community and sporting organisations; and

(b) the impact of professional indemnity insurance, including Directors and Officers Insurance, for small business;

with particular reference to:

(c) the cost of such insurance

(d) reasons for the increase in premiums for such insurance; and

(e) schemes, arrangements and reforms that can reduce the cost of such insurance and/or better calculate and pool risk.

EXECUTIVE SUMMARY
· The horse industry is made up of many groups with a wide variety of interests. The AHIC is a registered public company with a constitution that is designed to allow input from the entire horse industry and its mission is to represent the industry as a whole. In this role it is recognised by the government as the peak body of the Australian horse industry.

· All parts of the Australian horse industry, including community groups, commercial businesses and sporting organisations, face problems in relation to public liability insurance and AHIC tenders this submission on their behalf.

· A recent national study by the Centre for International Economics estimated that the Australian horse industry contributes an estimated over $6.3 billion to GDP annually, and if the value of volunteer labour is also included the contribution of the industry is increased to almost $8 billion.

· The insurance company under-writing the majority of Australia’s recreational horse industry has withdrawn from the market.

· At present the majority of commercial and not-for-profit associations in the horse industry have been unable to secure PLI after their current policies expire and will face closure if they cannot. Numerous attempts to obtain PLI have been made and most have not been successful as yet.  

· If commercial sectors of the horse industry are forced to close there will be major flow on effects throughout the whole horse industry and supporting industries.  

· If not-for-profit organisations were forced to close there will be major economic and cultural loss across the whole community. 

· Explanations put forward by various parties as to why claims and insurance premiums have increased so dramatically in recent years are numerous.  Not all the explanations are substantiated and some arise from biased sources.  As such it is difficult to evaluate their contribution to the current situation.

· Suggested solutions to the crisis include legislative change, pooled insurance schemes, improved risk management and emergency insurance premium relief. 

· The AHIC urges State and Federal Governments to accelerate the review of the Mansfield Taskforce’s proposed legislation and believes that this, or legislation based on similar principles, would greatly reduce public liability claims. 

· Other legislative changes, such as capping, may be required to reduce premiums. AHIC exhorts State and Federal Governments to consider these as a matter of urgency.
· No one group in the recreational sector of the horse industry has the resources to assess the claims histories of all groups that want to participate in any suggested pooled scheme. The AHIC requests Federal Government assistance with this task.

· There is lack of reliable information about horse-related injuries. Funding is needed for structured surveys to identify the real risks of horse activities. Hospital accident recording systems need to be modified to incorporate information which will be useful for actuarial purposes.

· A nationally coordinated risk management strategy is required. In a recent meeting with Federal Minister for Small Business and Tourism the AHIC (on behalf of the Australian horse industry) was invited to submit a formal submission for funding to address coordination of risk management for the horse industry on a national basis. State government assistance in this area is also required.

· The insurance situation is extremely urgent. Before reforms to risk management and legislation can take effect, or alternative insurance schemes such as pooled or group insurance become available, many small businesses and clubs will be forced to close as insurance cover will not be available. There is an urgent need for direct assistance from government in the form of emergency insurance premium relief. 

THE AUSTRALIAN HORSE INDUSTRY COUNCIL (AHIC)

The horse industry is made up of many groups with a wide variety of interests. The AHIC is a registered public company with a constitution that is designed to allow input from the entire horse industry and its mission is to represent the industry as a whole. In this role it is recognised by the government as the peak body of the Australian horse industry.

All parts of the Australian horse industry, including community groups, commercial businesses and sporting organisations, face problems in relation to public liability insurance and AHIC tenders this submission on their behalf.

AHIC acknowledges that the cause of the liability insurance problem is multi-factorial and to quote the recent Queensland Government Liability Insurance Taskforce Report that “there is no simple, quick or easy solution that can fix the problem”.

The horse industry and other adventure activities are clearly more severely affected than most other parts of the community but the true extent and nature of the problem is not accurately known. Explanations as to why premiums have increased so significantly vary widely. Confusion exists as to what legislative change is required and whether it should be effected at Federal or State level. Without this information it is difficult to develop solutions to the crisis.

AHIC therefore warmly welcomes this Senate Committee inquiry.

IMPACT ON HORSE INDUSTRY OF LACK OF ACCESS TO PLI

The horse industry is an integral part of Australia’s heritage and national identity. It is also very big in its own right and is a large employer. A recent national study by the Centre for International Economics estimated that the Australian horse industry contributes an estimated over $6.3 billion to GDP annually, and if the value of volunteer labour is also included the contribution of the industry is increased to almost $8 billion.

Despite its large size and its significant contribution to the Australian economy, the Australian horse industry receives scant support from government compared to the assistance provided to other agricultural commodity groups such as the cattle, sheep, pigs and poultry industries. Because of the diversity of its activities, the horse industry does not fit comfortably into any single government portfolio and therefore often “falls through the cracks”. Lack of access to PLI will significantly impact on employment, regional and rural economies, tourism, sport, recreation and entertainment.

All groups within the Australian horse industry, including community groups, commercial businesses and sporting organisations, face problems in relation to public liability insurance. For some this may be an increase in premium that reflects changes in the insurance market generally.  For other groups, the increases are very large and have forced them to close or alternatively to operate without insurance which is not a desirable community outcome.  More recently, the withdrawal of SLE, the major underwriter for the recreational sector of the horse insurance market, has resulted in many parts of the industry, including large associations, facing the prospect of not having insurance after current policies expire.  For many commercial riding centres, tourism based trail riding operations and Australian pony clubs current policies expire on June 30th.
In the report referred to above
 the contribution to national GDP of the non-racing sectors of the horse industry was estimated to be $2.4 billion and this sector probably includes the greater part of the $1.7 million dollars of volunteer labour. It is this sector that is being faced with widespread closure as a consequence of public liability insurance.  

A sample of some of the many groups that face uncertainty re securing insurance includes:

· Australian Pony Clubs - 40,000 members and many supporting adults. 

· Commercial horse riding centres and trail riding operations – the economic contribution of this sector has been estimated to be $186 million. However this does not include animal related expenditure and the many flow on effects for tourism and other supporting small businesses.  If these additional effects are included the economic contribution would be many times the estimated figure. Tourist operators in the Mansfield region of Victoria estimate that the economic contribution of horse related tourism in the Mansfield region alone is approximately $100 million.

· By early April 2002, in Victoria alone, out of 45 tourism operators that have closed as a consequence of liability insurance premium increases, 30 were horse operations.  Across Australia, 53 out of 86 Australian Horse Riding Centres have closed or are operating without insurance.
· As an example, the Stoney family trail riding operation, which has safely run trial rides in the high country of Victoria for generations, closes its business on 26 May and will sell its 60 horses and tack in a clearing sale on 1 June.
· Riding for the Disabled Association - 5,000 members and 3,500 volunteers. 

· The Equestrian Federation of Australia with over 11,000 members, 800 coaches and hundreds of affiliated clubs represents a large pool of volunteers and horse riders and is essential to Australia’s success at the Olympic Games.

· The racing industries are also being faced with premium increases that will reduce employment in these sectors.  Despite a good claims history jockeys Australia wide have had a 100% increase in their premiums. ($500 to $1,000 per annum purchased on a group basis.) Harness drivers in Victoria are experiencing difficulty in obtaining insurance as of May 2002.  

SUMMARY OF CURRENT SITUATION

· The insurance company under-writing the majority of Australia’s recreational horse industry has withdrawn from the market.  

· At present the majority of commercial and not-for-profit associations in the horse industry have been unable to secure PLI after their current policies expire and will face closure if they cannot.  Numerous attempts to obtain PLI have been made and most have not been successful as yet.  One major group (the Equestrian Federation of Australia) is currently negotiating directly with insurance companies in Europe. 

· If commercial sectors of the horse industry are forced to close there will be major flow on effects throughout the whole horse industry and supporting industries.  

· If not-for-profit organisations were forced to close there would be major economic and cultural loss across the whole community. 

COST OF PLI INSURANCE

Detailed information has been difficult to obtain but some examples of the PLI cost problems faced by the horse industry are given below

· Some States require clubs who use public facilities to have $20m public liability coverage, which adds substantially to the cost of public liability insurance for all organisations using these facilities.

· Some States require a minimum value of $10 million public liability cover (for any one incident) for all activities granted a commercial or group activity permit (eg trail riding) in State forests. Lack of access to PLI means trail riding operations which use State forests are forced to close.

· NCAS coaches currently pay $230 per annum as a part of an EFA pool scheme. If the EFA pool scheme ceases to operate, coaches have been quoted premiums ranging from $2500-$5000 per annum. Many coach part-time and cannot afford such premiums.

· Public liability insurance premiums have jumped 500-1000% for riding schools and centres.

· Fund raising functions for some organisations have had to be cancelled because of insurance premium increases equating to more than the expected profit of the activity.

· Trail riding operators in Victoria report substantial and unsustainable increases in insurance costs eg from $8000 to a quote of $25,000 for 2002; $4000 to $10,000 to $30,000 in 2002.

REASONS FOR INCREASE IN CLAIMS AND PREMIUMS

Explanations put forward by various parties as to why claims and insurance premiums have increased so dramatically in recent years are numerous.  Not all the explanations are substantiated and some arise from biased sources.  As such it is difficult to evaluate their contribution to the current situation. Suggested reasons include:

· Courts are increasingly finding in favour of the plaintiff (i.e. the person making the claim) and are awarding larger payments to them.  

· No win-no fee litigators have increased substantially in number and they advertise heavily.

· Increased incidence of frivolous and dishonest claims for personal accidents where no proven negligence involved

· A perceived unpredictability and sympathy for the plaintiff by courts, and high legal costs that are often not recoverable, have led insurance companies to increasingly make out of court settlements.  

· Lack of competition in the insurance market (preceded by a period of under pricing due to the influence of HIH.) 

· External factors such as poor returns on insurance industry investment portfolios, world terrorism and the collapse of HIH. 

· The small size of the Australian insurance market and the absence of large groups that can exert significant buying power.  

· A lack of regulation and variable levels of operating standards across the horse industry.

· A poor understanding of legal issues and risk management across the horse industry.  

· The high accident rate that is associated with horse activities.  

Regardless of the true underlying causes, the nature of the horse industry creates many opportunities for claims to be made, which subsequently leads to increases in premiums.  Without accurate data it is difficult to recommend effective and practical changes that can and/or should be made to reduce horse related injuries and subsequent legal action. 
Poor claims history

Authoritative information on horse industry claims is not readily available. AHIC is currently seeking information on the claims history of the industry. Accurate information and data is difficult to access because many claims are settled out of court with secrecy clauses part of the settlement agreement.

A summary of AHIC’s current understanding is given below.

· Not-for-profit horse associations and clubs typically have excellent claims histories in relation to PLI. 

· Commercial operations involved in hiring horses (riding centres and trail riding) have poor overall claims histories in relation to PLI.  It appears that the claims are not uniformly distributed across this sector and certain operators have experienced increased numbers of claims.  Additionally it was documented that in one area of the commercial sector small claims made up 77% of the total value of claims. 

· Recently professional riding coaches have experienced a number of very large claims although it was not determined whether they have a consistently poor record.  

SUGGESTED SCHEMES, ARRANGEMENTS AND REFORMS

Whatever changes are made to reduce insurance premiums the most desirable one would of course be to reduce the rate of injuries.  Unfortunately however injuries will always occur, and when they do, and there is negligence involved, injured people should be fairly compensated.  Riders also have a right to be informed of the risks of riding.  They also have a right to expect that all reasonable steps be taken to avoid injuries from occurring.  Nevertheless riders and courts must also accept that even if all reasonable precautions are taken, due to the nature of the sport, injuries will occur.  Defining what is reasonable needs attention from all involved.
Legislative changes

A Taskforce based in Mansfield, Victoria, has proposed changes that would greatly reduce the cost of public liability insurance claims.  An eminent barrister, with extensive experience in the insurance field, has written supporting legislation. AHIC endorses the principles of the Mansfield Proposal.

In essence AHIC understands that the Mansfield Proposal aims to introduce legislation that participants involved in adventure tourism activities, with accredited operators, accept that they are responsible for injuries of a minor nature that they incur as a result of their participation in the adventure activity.  By taking this responsibility the participant gives up the right to make a claim against the operator for a minor injury.  They do not give up the right to claim against the operator for injuries of a serious nature. 

Under the proposal, if an operator is to gain accreditation they must operate to an accepted standard with due attention to safety and risk management.  Also desirably the participant will be given the opportunity to obtain personal accident insurance specific to the activity. Very importantly the rights of severely injured people will still be protected.  Also under the proposed legislation there will necessarily be an increased focus on safety in the horse industry ultimately leading to a reduced injury rate.

The AHIC urges State and Federal Governments to accelerate the review of the Mansfield Taskforce’s proposed legislation and believes that this, or legislation based on similar principles, would greatly reduce public liability claims. 

The Mansfield Proposal is aimed at commercial adventure activities by effectively introducing a significant excess.  The proposal may not provide premium relief for other sectors.

Other legislative changes, such as capping, may be required to reduce premiums for these groups. AHIC exhorts State and Federal Governments to consider these as a matter of urgency.

Pooled Insurance

A pooled insurance scheme would give the horse industry an opportunity to obtain long term savings on their PLI premiums.  At a recent national meeting industry representatives endorsed investigation of a pooled insurance system for the horse industry based on the premise that the pool would be segmented so that low risk groups were not disadvantaged by taking on the risk of higher risk groups.  It was agreed that any commitment to such a scheme would not be made until independent expert advice had been obtained as such schemes may not be suitable for all types of activities within the horse industry.  

The investigation of a pooled insurance scheme is currently being undertaken by the AHIC.  The first part of this investigation is to assess the claims histories of all groups that want to participate in the scheme.  The gathering of this information is a major task in its own right and is being done in conjunction with a large insurance company.  To properly assess the information gathered and the subsequent advice provided by insurance companies, independent expert advice is required.

As no one group in the recreational sector of the horse industry has the resources to successfully complete this investigation the AHIC requests that the Federal Government provide the AHIC with the assistance that is necessary to do this. 

Whether or not pooled insurance is pursued the gathering of information will be of great value to assessing alternative solutions, such as conventional insurance negotiated as a large group.  

Risk Management

The most desirable outcome for the horse industry as a result of the PLI crisis would be to reduce the underlying rate of injuries as a result of horse activities. Although there is already much knowledge of safety in the horse industry there is a lack of formal risk management at all levels.

Various steps have been taken by different states to address risk management. The Victorian government has supplied $100,000 to assist adventure tourism operators to prepare risk management plans for the horse, rope and water sports. In Queensland a Horse Riding Centres Code of Practice has been introduced.

However a coordinated national risk management strategy is required to reduce and mitigate risk faced by groups involved in the horse industry, consequently improving the productivity of the industry as a whole, but also helping to ensure a long term viable option for insuring businesses, clubs and societies currently facing closure.

The AHIC has met with the Australian National Training Authority re developing a coordinated national approach to the incorporation of improved risk management in all parts of the horse industry.   This approach would aim to incorporate much of the work that has already been done in relation to national training programs. This work however does not have a specific focus on risk management programs and further investigation of risks inherent in horse activities is required.

A recent survey of injuries associated with horse activities 
highlighted the fact that although the type and number of injuries involved is recorded in hospital records there is very little information in regard to the details of accidents.  For example it is not known whether people who have suffered brain injuries were wearing riding helmets or not.  As regulations and policy for the use of helmets varies between industry sectors, it is possible that many injured riders were not wearing them at the time of injury. Victoria is the only State which has legislation which requires riders under 18 years of age to wear approved safety helmets while riding on public roads.

This lack of information re horse-related injuries highlights the need for funding further structured surveys that will identify the real risks of horse activities and, for accident recording systems to incorporate information which will be useful for actuarial purposes.

Essential aspects of risk management include improving awareness of safe practices and the introduction of formal education and accreditation.  Unfortunately the disparate nature of the horse industry and a traditional lack of regulation pose challenges to effectively implementing these initiatives.  

In a recent meeting with Federal Minister for Small Business and Tourism the AHIC (on behalf of the Australian horse industry) was invited to submit a formal submission for funding to address coordination of risk management for the horse industry on a national basis.  This proposal should be completed by mid June 2002.
Matching State government assistance in this area is also required.

Emergency Insurance Premium Relief

Whatever approaches to addressing liability insurance issues are taken the introduction of many of the possible solutions will be a lengthy and complicated process. Unfortunately for many groups the situation is already at crisis point and many more groups will be severely affected before some of the potential solutions could be implemented.

Government inaction will force the death of some sections of the horse industry. Before reforms to risk management and legislation can take effect, or alternative insurance schemes such as pooled or group insurance become available, many small businesses and clubs will be forced to close as insurance cover will not be available unless there is direct assistance from government. 

� Economic Policy Department of the Premier and Cabinet, Queensland Government – Liability Insurance Taskforce, February 2002





� "The Horse Industry Contributing to the Australian Economy" by Jenny Gordon, Centre for International Economics, June 2001, 58 pages, RIRDC Publication No 01/083, RIRDC Project No CIE-9A.


� "The Horse Industry Contributing to the Australian Economy" by Jenny Gordon, Centre for International Economics, June 2001, 58 pages, RIRDC Publication No 01/083, RIRDC Project No CIE-9A.


�“Sun sets on trail rides”. Fiona Myers, Weekly Times 1 May 2002 page 10


� � HYPERLINK "http://www.whs.qld.gov.au/icp/icp012.pdf" ��http://www.whs.qld.gov.au/icp/icp012.pdf�


� HYPERLINK "http://www.whs.qld.gov.au/icp/icp012.pdf" �Horse Riding Schools, Trail Riding Establishments and Horse Hiring Establishments Industry Code of Practice 2002� – Queensland





� � HYPERLINK "http://www.nisu.flinders.edu.au/pubs/bulletin24/bulletin24.pdf" ��http://www.nisu.flinders.edu.au/pubs/bulletin24/bulletin24.pdf�


Horse related injury in Australia (2000) by Raymond Cripps
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