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13 May 2002

Mr Peter Hallahan

Secretary

Economics Committee

Australian Senate

Parliament House

CANBERRA ACT 2600

Dear Mr Hallahan,

I refer your letter of 10 April 2002 seeking submissions in relation to the “Inquiry into public liability insurance and professional indemnity insurance” by the Senate Economics References Committee.

The Shopping Centre Council of Australia is the national retail property policy arm of the Property Council of Australia. Although a vast number of public liability insurance claims are slip and fall claims made in shopping centres, the escalation of public liability insurance premiums in recent years is a problem across the property industry. For this reason, the Property Council of Australia (PCA) has taken overall responsibility for this issue. Please consider this submission as also being a response by the Property Council.

Property owner’s public liability premiums, where available, have increased between 20% and 600%. For one small investor public liability cover has soared from $8,000 to $50,000. One superannuation fund manager is facing a premium increase of $3 million over levels of just three years ago.

These costs will inevitably flow through to either the tenants of buildings (most of whom, particularly in shopping centres, are small businesses) or to unit holders of property trusts and superannuants. Ultimately it is the community who is paying for this escalation in insurance premiums.

The Property Council of Australia has taken the initiative of preparing a 10-point plan to address the various causes of this crisis. (This plan is set out below). In doing so it has aimed to strike a balance between the rights of individuals with serious injuries to obtain adequate compensation and the community’s capacity to pay the costs of public liability premiums. At the same time members of the industry have addressed their own responsibilities in terms of improved risk management procedures, including the development of a protocol with the industry association covering cleaning contractors.

We believe, in the absence of the reforms addressed in the PCA’s plan, claims will continue to increase, liability insurance will become even more expensive, levels of excess will continue to rise exorbitantly and the number of insurance companies prepared to offer insurance cover in the retail environment will be significantly reduced.

Property Council 10-point plan for Federal and State Government action:

1. Reduce stamp duty on insurance premiums

Access Economics and the Insurance Council of Australia have comprehensively demonstrated that Australian states are among the highest taxing governments in the advanced world with regard to insurance premiums.

If state governments are serious about reigning in the costs of insurance then this area must be addressed as a priority.

2. Make pre-litigation processes compulsory

Adoption of nationally consistent compulsory pre-litigation processes to resolve the division of liability and the extent of injuries is long overdue. 

Facilitating the early resolution of contested issues can be achieved through active case management, alternative dispute resolution processes, offer to settle provisions and summary judgments.

All jurisdictions must insist on compulsory notification of incidents to potential defendants within 6 months of an alleged event in order for claims to be allowed to proceed.

At the very least, before litigation is commenced a settlement conference between the parties should be convened to attempt resolution of the claim. If the settlement conference is unsuccessful, the Plaintiff should be obliged by law to file a form certifying that the informal resolution process had been complied with.

3. Reduce statute of limitations 

A uniform 12 months limitation on commencement of public liability claims should be adopted.  

4. Reform legal fee structures
American style “no win, no fee” systems should be banned.

Uniform fee scales should be created for solicitors engaging in public liability litigation across Australia.

The withdrawal of Scales of Costs (over which Court Taxing Officers preside) from the legal system in some jurisdictions is nonsensical.

In the absence of agreement between plaintiff and defendant party costs are determined on the basis of what is considered to be “reasonable” and that determination is commonly made by other lawyers.

There is little doubt that this alteration in the law is the primary reason why legal costs paid to plaintiffs’ lawyers have more than doubled in the last 5 years.

A minimum threshold for plaintiff financial commitment to litigation should also be established.

5. Ensure quantums are determined by judges

The abolition of a right to trial by jury in personal injury proceedings would increase the level of expertise brought to bear on damages computations and increase the accountability of the courts for the overall cost of their determinations.

6.
Introduce structured settlements

The removal of lump sum payments through conversion to an annuity system would reduce overall expenditure by tailoring payment to the ongoing needs of an injured person. 

Lump sums should only be available where necessary in the initial stage of treatment. The Commonwealth Government will need to adjust current taxation requirements to allow for this.

7. Create fair parameters for damages claims

Fair limits should be placed on damages for lost earnings and pain and suffering.  In addition, payouts should be targeted to the additional cost of care caused by injury.

Courts should be prohibited from awarding punitive damages as these costs are passed directly to the community.

In addition, the guessing game of economic loss calculations should be based on a more realistic discounting system. The quantum of damages can be significantly lowered whilst still providing reasonable and principled compensation to injured litigants. 

In addition, damages in claims for personal injuries must be reduced to account for the benefit of pensions, weekly payments, lump sum payments or superannuation received (not including charitable gifts) by the person who is awarded damages. 

8. Reform court interpretations of occupier’s Liability

Courts must be directed to return to the common law concept of negligence on the part of the occupier (owner or manager) being the basis for a payout to plaintiffs no matter how serious the injury sustained.

The common judicial assumption that money given to a plaintiff comes from a faceless corporate entity with limitless reserves should not be allowed to go unchecked.

Every dollar given to a plaintiff when the occupier has demonstrated all ‘reasonable care’ comes at direct cost to the Australian community.

9. Facilitate pooling of risk 

The Government needs to legislate to encourage pool insurance schemes for industries and like-minded bodies.

10. Ensure lawmakers emphasise individual responsibility

Property owners cannot provide a totally safe world, particularly for individuals whose drinking habits or drug taking places them in a high-risk category.

Likewise, we should stop the practice of treating criminals as victims.

There should be no recourse to public liability claims for the perpetrators of intentional criminal action carried out on the relevant property.  In short, there should be no protection for those who break their necks when breaking into buildings.

Governments need to take a lead in educating people that the trade-off for increasing litigation on an individual basis is greater costs and reduced opportunities for the community as a whole.

Thank you for the opportunity of responding. We would be happy to elaborate on any of these aspects to the members of the committee.

Yours sincerely,

Milton Cockburn

Executive Director


