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Executive Summary XE "Executive Summary" 
The general insurance industry, as a key stakeholder, is concerned about developments in the area of liability insurance and wants to work with Government and other stakeholders to find solutions. The problem is a national one and therefore requires a national approach, involving Commonwealth, State, Territory and Local governments. It is affecting vulnerable sections of the community and needs urgent attention.

There has been a substantial increase in the number of claims and claims costs, and the insurance industry has experienced significant losses in this class of insurance. The cost pressures have included:

· The attitude of society in relation to making a claim for injury has changed in recent years. There is an increased expectation that “if something happens, someone pays.” 


· Changes to regulations covering lawyers have led to more active pursuit of class and other large-scale group actions since 1992. Promotion of a “no win – no pay” system of remuneration and advertising by lawyers have also contributed to this situation.


· A trend towards courts upholding strict liability (ie very limited grounds for raising a defence against litigation). 

· The collapse of HIH Insurance. 
· Increased reinsurance costs.
· Superimposed or judicial inflation.
The combination of these and other factors, including government taxes and the “long tail” nature of the business has caused significant premium increases and more conservative underwriting and risk assessment by insurers.

Immediate Actions
There are a range of measures that buyers of public liability insurance can take to address the cost and availability of cover, including risk management initiatives designed to reduce the chances of deaths or injuries. These initiatives should be supported by a national scheme of risk management incorporating an Australian Standard.

Using pooling, groups or associations can collectively approach insurers or insurance brokers to try to obtain better premiums for their member groups based on volume business. 

If access to a national pooling scheme is not readily available, then an operator can work through an industry body or local council or deal with other operators in the same or similar business to see if pooling opportunities can be created.

If these initiatives result in fewer accidents and injuries and less claims, this will, in time be reflected in a consequential adjustments in premiums.

Longer Term Initiatives

ICA has detailed a comprehensive package of solutions relating to people’s entitlements to benefits, the legal system and a set of core principles.

Reforms which lead to an improvement in claims predictability and stability, combined with reforms which curtail access to compensation, particularly for general damages, will be directly reflected in claims costs and ultimately in premiums.

Such reforms need to be supported by early notification of injury, emphasis on injury management and rehabilitation.

In addition, reforms of the legal process and legal costs, dispute resolution and insurance taxes are highlighted.

Reform needs to be applied consistently across all jurisdictions, Commonwealth, State and Territory, and should be harmonised across tort contract, and statute law. 

Proposed reform should be closely examined by an expert working party to ensure that the public liability issue can be addressed in an effective way.

Section One - Introduction XE "Section One - Introduction" 
Insurance Council of Australia XE "Insurance Council of Australia" 
The Insurance Council of Australia (ICA) is the representative body of the general insurance industry in Australia.  ICA members account for over 90 per cent of total premium income written by private sector general insurers.

ICA members, both insurance and reinsurance companies, are a significant part of the financial services system.

ICA members issue some 37.8 million insurance policies annually and deal with 3.5M million claims each year.
Social Issues

During the past 18 months, there has developed a high level of community concern about the provision of liability insurance in Australia. This has been characterised by increases in premiums or inability by some to obtain cover. It has affected small business, and in particular the tourism industry, local government, sporting clubs, volunteer and community groups.

The general insurance industry, as a key stakeholder, is concerned about these developments and wants to work with Government and other stakeholders to find solutions. The problem is a national one and therefore requires a national approach, involving Commonwealth, State, Territory and Local governments. It is affecting vulnerable sections of the community and demands urgent attention.

General Insurance Industry Outline XE "General Insurance Industry Outline" 
There were 156 private sector insurers in Australia at 30 June 2001 (APRA Statistics).  Of these, 102 were direct underwriters dealing with the public or through agents and brokers.  To support the direct underwriters there are 28 reinsurers.  The Australian market comprises companies that are Australian based, as well as many international insurers from the USA, Japan, Europe and the United Kingdom.

Licensed insurers employ 17,000 staff and the general insurance industry employs 25,000 people.

For the financial year to 30 June 2001, APRA figures show that the gross revenue of the industry was $17.25B.  The total assets were $50.9B against total liabilities of $38.35B.  Insurers incurred an underwriting loss in the period of $810M and after investment income produced a profit equal to a total return on shareholders funds of 8%.  However, conversely HIH was operating but did not report to APRA in this period and it will have an impact on the results.

In previous years the returns on shareholders funds were:

	2000
-2%
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4%
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1%
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4%
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3%
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0%

	1994
2%
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· Regulation The general insurance industry is licensed and regulated by the Australian Prudential Regulatory Authority.  The Australian Securities Investment Commission has authority over the conduct of insurers through the Insurance Contracts Act. (1984).  In addition to this Act there are the Insurance (Agents and Brokers) Act 1984, Insurance Act (1973), Privacy Act (1988) the Financial Services Reform Act and the General Insurance Reform Act.

· Self Regulation To assist policyholders Insurance Enquiries and Complaints (IEC) commenced in 1991.  IEC is a successful independent industry organisation created to implement a speedy, economical and efficient alternative dispute resolution service for insurers and policyholders and is responsible for administration of:

· the General Insurance Enquiries and Complaints Scheme

· the General Insurance Code of Practice, and 

· the General Insurance Information Privacy Code.

The Scheme is fully funded by the general insurance industry and is free of charge to policyholders.

Commercial Public Liability Insurers XE "Commercial Public Liability Insurers" 
In addition to the direct underwriters there are a number of underwriting agencies which provide cover on liability insurance.  The underwriting agencies obtain their insurance capacity from Lloyd’s, Australian licensed insurers, other overseas markets or reinsurers.  In most instances these are niche underwriters and they often handle the hard to place liability insurance. 

Some liability insurance is placed overseas with insurance companies not licensed in Australia.  In such cases the insured cannot rely on the protection of Commonwealth Government legislation governing the conduct of insurers.

There have been changes in the market recently as a number of insurers have been sold, withdrawn from the liability market, or restricted the cover they are prepared to provide.  Recent examples of companies that have ceased writing primary liability insurance are St. Paul and AIG.  Two major general insurers in AMP and GIO (NSW) were taken over by Suncorp.  HIH obviously also collapsed.

Reserving for Claims XE "Reserving for Claims" 
Authorised insurers in Australia are required to maintain an excess of assets over liabilities which currently is 20% of the prior years’ premium or 15% of the outstanding claims provision of the insurer.  This prudential requirement is to be replaced at 1 July 2002 with a totally different prudential regime introduced under the General Insurance Reform Act 2001.  The prudential requirements are set by APRA via prudential standards and they require significantly increased prudential margins and prudential capital.

These additional requirements will increase the costs for insurers and that increased cost could be reflected in premiums.  The changes also recognise explicitly the different risks associated with long tail and short tail business providing for higher capital charges for long tail business.

These changes will be reflected in the strengthening of the reserves maintained by insurers which reflect the liability to pay future claims costs and in addition to that, the maintenance of prudential capital over and above the assets matching those reserves.

When an insurer is advised of a claim it immediately raises an estimate, based on the known information at the time.  A provision account for any unreported claims is made based on a recommendation of an actuary. This provision is called the “Incurred But Not Reported Claims” (IBNR) reserve.

In addition, insurers must allow in their central reserves for possible errors in the claims reserving process, often attributable to lack of information on the extent of injuries when the initial claim reserve is set.  This can lead to increased reserves in later years for a claim that was first reserved in an earlier year.  This additional reserving factor is know as “Incurred But Not Enough Reported” (IBNER).

The following chart highlights the difficulty of calculating claims provision for the future.  The statistics show the highest damages for bodily injury for a single particular event in Court Awards from 1980 – 2000.

Although the chart does not allow for specific comparison on an individual case basis, it does demonstrate how insurers exposure to claims has increased significantly, while also demonstrating the need for today’s premiums to take into account future claims growth.

	Year
	*Index
	Quadriplegia
	Paraplegia
	Brain Damage

	
	
	Actual
	Indexed
	Actual
	Indexed
	Actual
	Indexed

	1980
	236.57
	950,000
	3,090,100
	378,035
	1,229,648
	359,272
	1,168,617

	1981
	267.68
	2,643,130
	7,598,209
	661,700
	1,902,190
	328,222
	943,540

	1982
	313.52
	1,147,090
	2,815,405
	740,735
	1,818,052
	612,757
	1,503,944

	1983
	342.84
	1,683,194
	3,777,907
	429,833
	964,755
	950,253
	2,132,831

	1984
	369.90
	1,120,000
	2,329,927
	844,024
	1,755,816
	437,526
	910,182

	1985
	392.10
	1,500,000
	2,943,764
	1,277,281
	2,506,676
	1,540,587
	3,023,417

	1986
	423.50
	1,869,432
	3,396,760
	993,363
	1,804,942
	1,300,000
	2,362,102

	1987
	445.50
	2,215,818
	3,827,322
	922,179
	1,592,855
	1,255,081
	2,167,867

	1988
	477.00
	1,938,094
	3,126,548
	625,440
	1,008,965
	1,252,110
	2,019,913

	1989
	512.90
	2,539,081
	3,809,364
	1,685,000
	2,527,993
	2,238,422
	3,358,288

	1990
	546.30
	3,869,000
	5,449,745
	906,842
	1,277,347
	2,602,981
	3,666,472

	1991
	585.60
	2,389,813
	3,140,302
	1,081,273
	1,420,833
	3,072,584
	4,037,489

	1992
	597.40
	5,198,730
	6,696,389
	1,015,594
	1,308,168
	3,928,396
	5,060,095

	1993
	611.20
	8,035,497
	10,116,680
	1,140,843
	1,436,320
	2,649,824
	3,336,125

	1994
	625.60
	6,569,747
	8,080,915
	1,184,130
	1,456,503
	4,882,534
	6,005,610

	1995
	650.10
	5,125,567
	6,066,949
	1,909,483
	2,260,186
	3,467,823
	4,104,737

	1996
	668.10
	2,379,393
	2,740,522
	1,985,882
	2,287,287
	5,711,131
	6,578,138

	1997
	688.70
	14,389,901
	16,078,160
	2,220,868
	2,481,426
	4,109,460
	4,591,592

	1998
	715.6
	8,021,764
	8,625,975
	2,330,970
	2,506,542
	4,539,627
	4,881,558

	1999
	722.8
	-
	-
	-
	-
	10,797,722
	11,495,361

	2000
	741.1
	6,432,781
	6,679,294
	1,640,134
	1,702,986
	2,574,301
	2,672,952


*
Index – all figures are indexed to value (2,000) using Australian average weekly earnings for all males as published by the Australian Bureau of Statistics for November 2000.

Source:
Munich Reinsurance Company of Australasia Limited

Premium Rating and Claim Estimating XE "Premium Rating and Claim Estimating" 
APRA statistics are useful for viewing the total industry and specific portfolios over a financial year and trends over a period of time.  APRA also reports on the results of the industry. However these statistics must be looked at in light of some important recent developments.  For example, in the recent APRA report covering the 12-month period to 30 June 2001 there is no data from HIH though it was operating during the reporting period.  Also, if a company alters its close-off date for the financial year, it impacts on the APRA data.  The June 2001 statistics are affected by such a change of financial reporting by QBE and ING.  This has a significant effect on the numbers which means comparisons cannot be made.

However, for pricing purposes insurers rely on their own and/or Insurance Statistics Australia data for determining the rating of various risks.  Insurance Statistics Australia collects insurance data from some  lability underwriters who have agreed to share this information on a macro basis.  ISA data is compiled on an underwriting year and not a financial year basis on which APRA statistics are based.  This provides subscribing underwriters with a more precise understanding of the performance of their portfolios against the wider market.  Insurers are able to review their portfolio in an underwriting year, all premiums and claims received.

In developing a premium for a particular account insurers would take into consideration some of the following information:

· Type of occupation(s);


· Situation(s) (location of risks);


· Previous claims history;


· Risk management adopted;


· Size of business (employees/turnover);


· Contractual obligations;


· Products, import, exports, manufacturer or retail;


· Sum insured;


· Interaction with third parties, third parties on premises; and


· Liability of contractors.

Public liability insurance covers legal liability claims by third parties for death, injury and/or property damage. (The person who allegedly caused the death/injury/damage is the first party and the insurer the second party.)

Insurance is the gathering of a “pool” or “fund” by way of premiums collected from all policyholders. The pool must have sufficient funds to pay claims, along with the insurer’s operational expenses and profit requirements, to enable them to sustain a viable business.

Insurers first look at two things when setting liability premiums – the previous claims record and estimate of likely future claims. They not only look at the individual policyholder but the particular category to which they belong eg adventure tourism, as the outlook for the whole public liability portfolio. If claims costs rise, the size of the pool has to increase, requiring a contribution from all policyholders. A company or organisation affected by premium increases may not have made a recent claim itself.

Section Two XE "Section Two" 
Liability Insurance – What are the Pressures? XE "Liability Insurance – What are the Pressures?" 
Public liability insurance has been effected by many developments in recent times and this section describes the major pressures on liability insurance.

(a)
The attitude of society to making a claim for injury has changed in recent years. The population is well educated and the media and other sources have helped people to become more aware of their rights to recover damages from third parties. Record awards receive wide media coverage and there is an increased expectation that “if something happens, someone pays.”

There have been recent court cases which suitably demonstrate a trend in the community to seek compensation for injuries that in the past, would not have been compensible or perhaps not have been pursued. One example was an inebriated plaintiff in Queensland who injured himself after leaving a hotel and successfully sued the proprietor (Chevron Hotels v. Johns).

(b)
Changes to regulations covering lawyers have led to more active pursuit of legal recourse.  For example contingency fees, where solicitors promote a “no win – no pay” system of remuneration, have also encouraged claims which in the past may not have been pursued. Contingency fees in Australia are also known as conditional costs agreements.  Solicitors may charge a premium conditional on success.  Advertising by lawyers has also contributed to this situation.  

Specialist legal firms have actively pursued class actions since 1992. 

(c)
The courts and legislation protecting the consumer have generally resulted in more damages for more people in more circumstances than past decades.  There has been a trend towards courts upholding strict liability for damage caused by defective products.  In many cases there are very limited grounds for raising a defence against litigation.

Some examples of legal developments are as follows:

(i)
Joint and Several Liability

There are incidents where an individual is only peripherally connected with an incident but can be drawn into a case.  They may be remotely involved in an incident.  An example of this is a newly completed hospital which had developed structural cracking.  An architect engaged by the finance company who had no direct involvement in the building work was brought into the case.  It cost the insurer $750,000 to defend the architect (St. Mary’s Private Hospital v FJ Mercer Building Company P/L).

In many instances joint and several liability has resulted in defendants who only partially contributed to the loss being found liable for the whole loss.  A party need only be 1% liable to incur 100% of the verdict and cost if the co-defendant is not insured or unable to meet a verdict.

(ii)
Astley v. Austrust (Law of Negligence)

In this case a defendant in contract was found 100% liable for the plaintiff’s claim, despite having a small degree of negligence.

The High Court of Australia’s decision was that there was no contributory negligence in contract, which set a precedent.

All states and territories with the exception of Western Australia have introduced legislation to redress the High Court decision.

(iii)
FAI v. Australian Hospital Care (Section 54 of Insurance Contracts Act 1984)
This High Court case has implications for “Claims Made and Notified Policies”.  Most professional indemnity/directors and officers insurance is only available with this form of wording.  If the insured did not advise of a claim or potential claim in the period of cover, they would not be able to make a claim.  The High Court has now ruled by this decision that late notification of a claim under these policies is acceptable.  The decision undermines the operative intent of these wordings and threatens the availability of insurances normally written under this form of policy wording.
(iv)
Trade Practices Act, Fair Trading and Other Consumer Legislation
These Acts have contributed to new causes of action where there are limited grounds of defence, particularly under the Trade Practices Act where there are prohibitions on limiting liability.

ICA will shortly provide a submission to the Commonwealth Attorney-General recommending that these Acts be amended allowing for contributory negligence.

(d)
Increasing number of claims and claims costs.  Australian Prudential Regulation Authority figures show between 1998 and 2000, the number of public and products liability claims increased from 55,000 to 88,000, a 60% jump. (It should be remembered that not all claims reach court.  Statistics on litigation alone do not give a true indication of the trends.)

The APRA statistics are showing a shortfall over this period of $960 million. This figure will continue to rise as claims originating in this period continue to be made many years later. (See(e)).

Attached as Appendix 1 is a study of Public Liability Claims by size band.  It must be noted that this study is based on a sample of data from insurers and is therefore necessarily imperfect.  It also contains differences in reporting years by individual insurers and excludes HIH data.

Nevertheless, there are some key features in the study which are useful to highlight.

· The trend in average claim size has doubled from 1996 to 2001


· In 2001 only 3% of claims numbers were responsible for approximately 50% of costs


· In 2001 14% of claims were settled for more than $20,000 (ie 86% for less than $20,000)


· The majority of claims are for amounts of less than $5,000


(e)
Liability insurance is called long tail business, because it can take many years after a policy is written to determine the final result of claims originating in that year.  By contrast motor and property insurance claims can be closed off quickly and the results of trading are known shortly after the end of that year.

Because of the Statutes of Limitations that apply across various jurisdictions in Australia, claims can be made many years after a policy has expired.  For example if a child of one year of age in NSW was injured, legal action could be commenced some 25 years after a policy has expired.  There is no need to commence legal action until the child achieved majority at 18 years of age when the Statute of Limitations of 3 years applies.  A further extension of 5 years may also be granted.  Extensions may also be granted in circumstances where the injured party was not aware of the due course of the injury and being able to sue.

This creates uncertainty for liability insurers who may pay a claim in future years based on a premium charged years before. The type and amount of claim may have increased substantially based not only on inflation but also on the current developments.

Insurance Statistics Australia collects data from subscribing companies from the general insurance market. The statistics provided below track the increasing loss ratio of combined insurers portfolio over a number of years.  For example a loss ratio at the end of 1994 (the year in which the policy was issued) of 42% had increased to 121% six years later.  In other words claims costs recorded in statistics for recent years will continue to grow as claims come in years later.

	Development Year

	Accident Year
	Premium
	1
	2
	3
	4
	5
	6
	7

	
	
	Loss Ratio By Development Year (%)
	

	1994
	140.4M
	42
	72
	88
	105
	112
	114
	121

	1995
	152.8M
	45
	73
	92
	113
	120
	124
	

	1996
	197.0M
	55
	91
	109
	128
	144
	
	

	1997
	229.1M
	59
	93
	111
	144
	
	
	

	1998
	217.4M
	45
	77
	105
	
	
	
	

	1999
	197.6M
	37
	66
	
	
	
	
	

	2000
	193.0M
	37
	
	
	
	
	
	


(f)
Proliferation of higher risk recreational activities.  This could include activities such as bungey jumping, tobogganing, adventure trails, which are often undertaken by people who do not have the appropriate level of fitness for that activity. 

(g)
Collapse of HIH Insurance HIH had a large share of the liability market. Its collapse in March 2001, reduced the financial capacity of the industry to provide this type of cover. 

(h)
Terrorist attack 11 September 2001.  This loss is the biggest insurance payout in the history of the industry.  While all classes of business will be affected a substantial part of all claims will relate to liability actions brought against various organisations.  This has resulted in increased insurance costs across the global market.  The result of this loss has been a reduction in capital and increased premium.

(i)
Reinsurance costs.  While the underwriting result in Australia influences the premium we pay for a range of general insurance products, it is also linked to the international insurance market.  In simple terms part of the premium paid is a reinsurance levy to fund major losses.  Even before the terrorist attack reinsurance prices were under significant pressure due to significant losses incurred by the industry.  This reinsurance premium fund has also assisted Australia in the 1999 Sydney hailstorm for example.

(j)
Insurance taxes
Australia has the highest taxes on insurance in the world.  (Source Deloitte, Touche Tohmatsu 2001).

	Taxes and Charges on Public and Products Liability Insurance

	State
	S/D Rate
	Premiums
	GST
	Stamp Duty
	Total

	
	%
	$thou
	$thou
	$thou
	$thou

	New South Wales
	10
	319,229
	31,923
	35,115
	386,267

	Victoria
	10
	197,217
	19,722
	21,694
	238,633

	Queensland
	8.5
	110,255
	11,026
	10,309
	131,589

	South Australia
	11
	54,111
	5,411
	6,547
	66,070

	Western Australia
	8
	60,324
	6,032
	5,309
	71,665

	Tasmania
	8
	10,804
	1,080
	951
	12,835

	Aust. Capital Territory
	10
	6,015
	602
	662
	7,278

	Northern Territory
	10
	2,836
	284
	312
	3,432

	Total
	
	760,791
	76,079
	80,898
	917,768

	Note 1:
Premium income is taken from Form 10 of APRA Selected Statistics on General Insurance.  State taxes are based on a state of risk basis, so that the figures above are therefore indicative only.

Note 2:
The above premium revenue figures are premiums earned.  Stamp duty and GST are calculated on premiums written.  The figures are therefore indicative only.




Generally speaking for every increase of $100 in public liability premiums, a further $20 in government taxes will be added.

Section Three XE "Section Three" 
Background – Insurance and Legal Background to Liability Insurance and Liability for Bodily Injury and Death XE "Background – Insurance and Legal Background to Liability Insurance and Liability for Bodily Injury and Death" 
In looking for options to address this issue it is useful to consider the overall context of the role and function of insurance and the liability and legal system.

In broad terms, a person can be liable to another person for:

· death or bodily injury;


· loss or damage of property;


· pure economic loss.

Pure economic loss ordinarily arises in the context of the provision of financial and professional services where parties relying on advice or representations suffer a financial loss.  This is the basis of professional indemnity insurance.  In relation to property loss, the owners or occupiers or users of property may have insurance and they or their insurers may have rights of recovery against parties who have caused the loss or damage.  The liable parties in turn may have third party property insurance covering them for that liability.

In the case of personal injury or death, the person who suffers the loss may have first party insurance in the form of disability insurance or life insurance or if the injury or death has arisen in the context of the workplace or in relation to the use of a motor vehicle the liability issues may be governed by workers compensation schemes or motor accident schemes.

A person liable for death or bodily injury may have cover under public liability policies covering that liability and in some cases such as in the medical arena, professional indemnity policies may extend to that type of liability.

This section focuses on personal injury and death rather than the areas of pure economic loss and property damage.  It is in this area that the current issues primarily arise.

A distinction needs to be drawn between:

· the insurance cover; and


· the liability of a person to another person who is injured or dies.

The insurance cover covers the policyholder in the circumstances described in the policy and up to the monetary limits described in the policy for the policyholder’s liability to the injured party.

Common law, statute law and contract law set the rules as to when an injured party is entitled to recover damages from the person liable for the injury.  If the person liable for the injury is insured, then that person will be able to seek indemnity from his insurer if the liability is within the cover of the policy.  

Australian insurers and Australian insurance policies are largely regulated by Commonwealth law under the constitutional power relating to insurance.  The sources of liability between citizens are largely regulated by State and Territory law, although in some circumstances Commonwealth law may be relevant, eg. in relation to the provision of services or goods to which the Trade Practices Act might apply.

The law determining whether one party is liable to another and for how much (broadly described as liability law) has tended over the last 30 years to expand situations in which liability will be found to exist.  This has occurred by statutory provisions at both State and Commonwealth levels.  In addition to this trend, the common law and in particular the law of negligence has developed so that there is a greater likelihood of recovery today than there would have been 30 or 50 years ago.

The changes in liability law, together with a greater expectation in the community that if a member of the community suffers an injury that there is an entitlement to compensation, has resulted in an increase in the frequency of claims and as a consequence an increase in the frequency of insurance claims.  In addition, the cost of those claims has increased.  The external factors which have particularly affected the insurance industry in recent times have been a tightening in the availability of reinsurance covers and an increase in cost in those covers, the effect of the events of 11 September 2001 and other significant losses in the insurance market or prospective losses and in the particular context of Australia, the collapse of the HIH Group.

These factors, together with other matters effecting the insurance industry in more recent times, have led to increases in the cost of cover and the narrowing of availability of cover.  

As a consequence there must be a balance between the market mechanisms and social needs.  The market mechanisms have resulted in insurance increasing in cost and the availability of cover decreasing.  At a societal level, parties who are undertaking enterprises or providing various types of service, have either had to pay higher amounts to cover the additional cost of insurance, assumed a greater degree of risk themselves or withdrawn or limited their services and enterprises where cover is too costly or not available.  The societal belief in the right to compensation as already indicated has been reflected in legislation and in the application of the common law.  

Similar issues have been faced by the compulsory workers compensation and motor accidents schemes in Australia and they have adopted a variety of mechanisms to maintain an acceptable level of cover at an affordable price.  This has primarily been achieved by adopting changes to the liability law to bring about the required balance.  

The changes in the compulsory schemes have been driven by fairly clear views of the government/community as to the range of acceptable outcomes and the range of methods which could be adopted to bring about these outcomes.  

Outside of this, in the area of general liability law and general liability insurance, although the same problems exist, there has been no clear delineation of what is the acceptable range of reforms which would reduce the cost of and increase availability of cover.

There are a number of particular issues under current liability law which have tended to exacerbate the problems for liable parties and their insurers.  These include the multiplicity of possible causes of action arising from a single event, the consequence that a number of parties may be liable for a single event and that that liability is joint and several (ie. each of the parties will be liable for the full amount of the claim in the event that any other party does not contribute) and the lessening of the importance of contributory negligence and other acts by the liable party which could traditionally reduce the amount able to be recovered.

A more detailed analysis is attached as Appendix 2.

Section Four XE "Section Four" 
The actions listed below are recommended by ICA as means to deal with the public liability issue. 

Immediate Action XE "Immediate Action" 
National Scheme of Risk Management XE "National Scheme of Risk Management" 
A national scheme of risk management needs to be put in place to reduce deaths and injuries in the Australian community as a result of negligence in public places. It would be supported by an expanded set of Australian standards in risk management. The scheme would be managed and administered by peak industry bodies, state governments, local governments and other organisations as appropriate to an area of activity. The objective would be to introduce a uniformly high standard of risk management to be applied across Australia in a comprehensive, effective and appropriate manner. 

The scheme would cover commercial and not-for-profit sectors and include, as appropriate to a given activity, training in risk management, accreditation of trainers, licensing of operators, optimum codes of practice and, most importantly, injury management protocols. 

A large number of risk management projects are already underway throughout the country. The essential tasks are to pull these projects together, ensure consistently high standards, promote national application, publicise the importance of the mechanism and incorporate risk management arrangements as an essential part of the community's response to the public liability issue.

ICA believes such a project would materially assist development of the public liability issue.

Pooling XE "Pooling" 
ICA understands that projects are underway already to develop a system of national pooling schemes for not-for-profit activities and possibly for a number of small business areas, including adventure tourism. 

When developed through insurance brokers with proper commercial underwriting, as we understand these projects are intended to be, they can offer a useful solution and are worth pursuing. It is important to recognise, however, that some risks might not be covered and premiums may still be higher than operators might wish. Nevertheless, by extending the size of the pool participants may be increasing the attractiveness of the business opportunity to insurers and increasing the likelihood of near-term solutions being found.  Insurers have a larger portfolio and they can better review the claim results for this category of risk.

If access to a national pooling scheme is not readily available, then an operator can work through an industry body or local council or deal with other operators in the same or similar business to see if pooling opportunities can be created. 

ICA suggests that insurers and brokers can work with governments and peak bodies to develop an information document on pooling.

Discussions with Brokers and Insurers XE "Discussions with Brokers and Insurers" 
Recent experience in the public liability issue has shown that management of some enterprises have not been aware that if they cannot find renewal of their policy from one insurer or cannot get cover through one broker, they need to approach other brokers and other insurers with their business case. 

Operators can talk with brokers and insurers to seek advice about improving their risk profiles, upgrading risk management practices, pooling other insurances they carry and any other matters which related directly to their insurability. The National Insurance Brokers Association can provide information on brokers and the Insurance Enquiries and Complaints can deal with direct enquiries regarding insurers.

Longer-Term Action - Reform of Liability Law XE "Longer-Term Action - Reform of Liability Law" 
ICA believes there is an urgent need to harmonise the application of public liability law in Australia and to create a set of mechanisms designed to apply nationally and provide a level of public liability claim benefits which the community wants and is prepared to pay for. 

Some options can be developed and implemented relatively quickly; others would take considerable time to put in place. 

Principles to Apply in Public Liability Claims XE "Principles to Apply in Public Liability Claims" 
There are principles which ICA believes should apply in repositioning the public liability law. This set of principles includes:-

· Liability to apply harmoniously in tort, contract and statute law in order that distortions do not apply across the key sources of liability. For example, there is little point in changing the law of negligence if a similar change is not made to statutory provisions which would enable a claimant to recover by a parallel action for the same loss.


· Liability to apply consistently across Commonwealth and all state and territory jurisdictions.


· The emphasis will be on fast and effective rehabilitation, rather than monetary compensation.


· The injured party is required to mitigate losses and submit constructively to rehabilitation.


· Design emphasis will be directed to delivery of benefits to the seriously injured.


· Liability will be assessed on the extent to which the liable party actually contributed to the loss.


· The damages recoverable should properly reflect the seriousness of the injury.


· All holders of public liability cover are required to mitigate risk through formal risk management processes. The degree of risk management needs to reflect the practical, commonsense requirements of the activity in question.

The mechanisms described below are designed to reflect the public liability principles listed above. They are interrelated and intended to create a better structured "benefit design" in public liability. 

Early Notification of Deaths and Injuries XE "Early Notification of Deaths and Injuries" 
Early notification of claims for deaths and injuries resulting from public liability would offer major benefits to claimants and to insurers. In particular, early notification would:- 

· Facilitate the provision of fast, effective medical intervention and rehabilitation which directly benefits the injured party.


· Provide insurers with better information about the frequency and potential size of claims which, in turn, provides a better informed market and better quality pricing.


· Deter fraud and exaggeration of claims which inflate claims costs. 

The insurance industry is interested to work with governments and other stakeholders to facilitate the identification of parties to whom early notification must be made.

Notification arrangements should apply equally to all classes of claimant including children, where in fact early notification is most critical to allow appropriate medical treatment and rehabilitation.  

Duty to Mitigate Liability XE "Duty to Mitigate Liability" 
ICA recommends that injured parties should have clear duties to mitigate their liability and to co‑operate in appropriate rehabilitation. For this to operate effectively where there is insurance, there needs to be an ability for direct contact between the insurer and the claimant, particularly where the insurer has admitted the claim under the policy and does not deny liability under the relevant liability law.  

Emphasis on Fast and Effective Rehabilitation XE "Emphasis on Fast and Effective Rehabilitation" 
When the emphasis of public liability claims changes from monetary compensation to fast and effective rehabilitation, the benefits extend to:-

· Clear focus on a major social objective: proper rehabilitation of the injured party.
 

· A likely reduction in damages and a consequent reduction in claims costs.


· Improvement in claims predicability and stability.

This element of "system design" is a natural accompaniment to the need for early notification of deaths and injuries and ICA believes it will be a major component of any effective liability system. 


Emphasis on Delivery of Benefits to Seriously Injured Parties XE "Emphasis on Delivery of Benefits to Seriously Injured Parties" 
Seriously injured persons, including those with long-term care requirements, have the greatest need for the rehabilitation and compensatory benefits of the public liability system. All reasonable efforts need to be directed towards ensuring that these people receive the care and attention the community believes they deserve. Early notification of the injury, fast and effective application of remedial care and allocation of highest priority to the seriously injured will help to achieve this objective. 

Similar approaches are part of the design of some workers compensation and compulsory third party motor accident schemes throughout Australia. 

Introduce or Amend Statutes to Support the use of Liability Waivers XE "Introduce or Amend Statutes to Support the use of Liability Waivers"  

Those who carry on business associated with higher risk sporting and similar activities could benefit from the effective use of waivers to exclude liability in certain circumstances. The Commonwealth Trade Practices Act (particularly section 68A), other Commonwealth legislation and state and territory fair trading laws need review to allow their potential to include the use of waivers. Introduction or amendment of legislation may be required. 

ICA suggests it may be appropriate to waive liability when circumstances such as the following apply:- 

· Appropriate risk management is in place.


· There is no gross negligence.


· No fault first party protection is available.

To be truly effective, the waivers would need to be effective in tort as well as in contract and statute law. Furthermore, since the states and territories by themselves do not have the ability to address this issue completely, supportive legislation must be effective in the Federal jurisdiction as well in order to prevent "forum shopping". 

Reform Joint and Several and Proportional Liability XE "Reform Joint and Several and Proportional Liability" 
Governments, on behalf of the community, need to carefully consider the issues arising from the fact that a single party may be a contributor to a loss but nevertheless be liable for the full loss. In addition, the problems arising from the inability to obtain contribution where there is negligent breach of contract have been dealt with in some places but not at a national level. 

These facts are sources of significant cost in the operation of public liability insurance. 

Due to the creation of a statutory basis of claims at Commonwealth, state and territory levels, there are now inconsistencies in outcomes and opportunities for forum shopping by parties.  For example, the New South Wales initiatives under its professional standards legislation are of little help if litigants rely on federal legislation to avoid the limitations of liability that arise under that legislation. ICA believes there needs to be a broad national accord on these issues.

Trend in Practice Towards "Strict Liability"

Insurers consider that court awards, particularly in the lower courts, sometimes appear to reflect the principle of strict liability. 

While part of the essential freedoms of a citizen is access to the courts, it is extremely important that legislative change is articulated clearly and robustly and that its intent and object is clear. This will assist the courts in giving effect to that intent and object when applying a legislation to particular actual situations.

Review Heads of Damage XE "Review Heads of Damage" 
The calculation of economic and non-economic damages has extended progressively from simple considerations to what are now complex arrangements which have been partly instrumental in the creation of precedent setting major awards. Griffiths v Kirkemeyer, which includes in damages the value of care provided by family members, is a good example of how courts have extended heads of damage and applied them without limitation. 

ICA recommends that governments consider:-

· The continued role of general damages, including when and if they should be available.


· The manner in which future economic loss should be considered and calculated.

Particular consideration may be given to certain types of damage, such as Griffiths v Kirkemeyer, described above. 

Amend Section 54 of the Insurance Contracts Act 1973 XE "Amend Section 54 of the Insurance Contracts Act 1973" 
This Section requires amendment to deal with the findings in FAI v Australia Hospital Care.

Increase the Thresholds of Liability XE "Increase the Thresholds of Liability" 
Minor claims tend to have a low medical and economic loss component and a high component of non-economic losses (general damages or pain and suffering) which add significantly to total public liability claims costs. 

ICA recommends that thresholds of access to public liability be introduced to:-

· Restrict access to general damages so that they are limited to cases of serious injury involving significant bodily impairment; and


· Require minor claimants to bear their own legal costs regardless of the outcome of a claim.

When considered together with the requirements for early notification of injury and emphasis on fast and effective rehabilitation, minor claimants would have the medical support they need but the incentive to sue for monetary compensation would be diluted. Total claims costs are likely to be significantly reduced without serious cost to the community. 

Consider the Relationships between General Public Liability Insurance and Social Security Benefits XE "Consider the Relationships between General Public Liability Insurance and Social Security Benefits" 
Governments might consider development of an appropriate relationship between health insurance generally and general liability insurance. It may well be preferable that the medical component of claims be dealt directly through Medicare and the medical insurance system. The current arrangements under which Medicare benefits are able to be recouped from liability insurers are cumbersome and costly. The non‑payment of medical bills by Medicare provide a high incentive to bring liability claims.

Similarly, the interface between compensation payments, social security and other sources of benefit could be examined. At what point should liability damages be reduced or capped on the basis that the expectation is that the citizen should self‑insure in respect of the risk?

A further issue in this area is the potential for selection between different recovery regimes. For example, a person may be covered in some places under a workers compensation scheme, whereas in other places the liability is outside of the scope of the scheme. The whole issue of liability in Australia would benefit from development of consistency between states and territories.

Structured Settlements XE "Structured Settlements" 
Structured settlements are applicable mainly in major awards. Although there are no statistics to support it, experience suggests they have an interesting psychological effect in depressing motivation to claim for general damages: the expectation of an annuity is not as strong an incentive as a lump sum. The proposed taxation changes dealing with structured settlements will be an important step in facilitating the use of this mechanism.

Statutes of Limitation XE "Statutes of Limitation" 
Statutes of limitation have been broadly ineffective in assisting in the reduction of the cost of liability claims as they focus primarily on the commencement of legal proceedings. A general aim of any liability system is to avoid legal process where possible because the focus should be on early claim notification leading to fast and effective rehabilitation.

Part of the objectives of reforming liability law would be consistency between statutes of limitation in the different legal jurisdictions.

Activities of the Legal Profession XE "Activities of the Legal Profession" 
Legal Costs XE "Legal Costs" 
The role of the legal profession and the issue of the recovery of legal costs, need to be carefully considered within any reform process.  

Preliminary evidence suggests that defendants' legal fees are equivalent to approximately 25% of claims awards. If plaintiffs' legal fees are similar, then total legal fees are roughly half the value of claims awards. Since in many cases defendants are unable in practice to pursue recovery of costs awarded in their favour (usually because the plaintiff has no assets), defendants' insurers bear a large proportion of total legal costs. These costs are taken into account by insurers and flow through into premiums. 

The considerable effect of legal costs on total claims costs is a significant reason in its own right to pursue early reporting and settlement of claims. 

Contingency Fees XE "Contingency Fees" 
"No win, no fee" facilities offered by lawyers unquestionably facilitate access to the courts. To the extent that it provides access to the law for those who might otherwise miss out, this facility provides a social benefit. To the extent that it increases legal costs for insurers, particularly in regard to small claims, it is a burden to the liability system. 

Legal Advertising XE "Legal Advertising" 
Advertising by lawyers is a contentious issue for both lawyers and lay people. "Ambulance chasing", in particular, is pernicious. NSW has just prohibited advertising by lawyers and ICA hopes that other states will follow suit. 

Class Actions XE "Class Actions" 
Class actions pose a "contingent liability" for the future. They also add a significant element of uncertainty to future claims costs, especially when associated with contingency fees. 

Other Reforms XE "Other Reforms" 
Insurance Taxes XE "Insurance Taxes" 
Taxes on insurance policies constitute a significant part of the total premium cost. GST places a 10% burden directly onto the risk premium and state or territory stamp duties are then levied against the sum of the risk premium plus GST, creating a "tax on a tax" effect. Stamp duty rates vary between the states and territories, but to use the Victorian example where the rate is 10%, total taxes on the risk premium amount to 21%. 

Put another way, when communities are calling for urgent action to address significant increases in public liability premiums, it is important to for the communities to realise that:

· every 10% increase in premiums includes a 10% increase in government tax, and


· for every $10 increase in premium, approximately $2 goes direct to government. 

State taxes significantly increase the cost of this insurance and a major contribution could be made by States and Territories by a reduction in these taxes. The impact of these taxes has been analysed and presented to Government by the insurance industry on numerous occasions and the analysis by Access Economics of these issues demonstrates that insurance seems to be perceived as equating to gambling, alcohol and tobacco in the way it is taxed.

Governments have made a windfall profit from taxes on insurance. ICA recommends that governments review their tax take from this source and consider ways in which reductions in premiums taxes would benefit their local communities. 

Alternative Dispute Resolution XE "Alternative Dispute Resolution" 
Alternative dispute resolution is a technique which, in association with early notification, could lead to faster, cheaper and more effective resolution of claims. ICA believes it should be considered as part of the general review of court practices relating to liability law.

Public Education XE "Public Education" 
Once significant changes are made to the public liability system on a national basis, it will be important for the community to be made aware not only of the changes but also of the intent behind them. Governments will have a major role to play in this education program, as will insurers, the legal profession and peak body representatives of the commercial and not-for-profit sectors. 

It will also be important for any longer-term reduction in claims costs for a public education campaign to be undertaken to address public attitudes to litigation.

Nature of Solutions XE "Nature of Solutions" 
ICA has long held the view that the solution to the public liability issue will:

· Be applied on a consistent basis across the nation; and


· Take the form of a package of mechanisms. 

A further important consideration is that whatever mechanisms are put in place to address the issue need to be properly researched and designed. While there is an understandable urgency to create and implement solutions, it is equally important that the solutions put in place do not create unwanted legal or economic distortions. When statutes are introduced or amended to deal with an issue, it can become difficult subsequently to get rid of unintended consequences. It is better to get the mechanism right in the first place. 

Process of Arriving at Solutions XE "Process of Arriving at Solutions" 
In the light of comments under this heading and in the section dealing with recommended actions, ICA expects that the ministerial forum on 27 March 2002 may:

1. Recommend proceeding immediately with shorter-term mechanisms, such as national pooling arrangements which some states are promoting; and


2. Recommend expert consideration of more detailed mechanisms of the type proposed in this paper.

ICA believes it would be appropriate for an expert task force or working parties to be set up with terms of reference, including timing requirements, to address specific proposals. ICA would be prepared to participate in and contribute to the considerations of such groups, as appropriate to its expertise. 

The task force or working parties could then report to a further plenary session of ministers with recommendations for remedial mechanisms and programs of implementation. The minsters, in turn, could make decisions on the basis of the recommendations and then agree a coordinated implementation program between them.  

In this way the public liability issue can be addressed in an effective way, with both short and longer term solutions being put in place. A significant dividend of the approach recommended, in addition to addressing the immediate public liability issue, would be the completion of a major and comprehensive review of the liability law in Australia with significant benefits not only for operation of the public liability system but also other classes of liability as well. 
Appendix 2 XE "Appendix 2" 
Insurance and Legal Background to Liability Insurance and Liability for Bodily Injury and Death XE "Insurance and Legal Background to Liability Insurance and Liability for Bodily Injury and Death" 
1.
What is Liability Insurance?

Liability insurance provides cover for damages arising from liability which an insured has to a third party under the law.  Such a policy may also cover the insured’s own costs relating to the claim against the insured such as legal costs, investigation costs, costs of participation in an inquiry.

The critical element of a liability cover is that it involves three parties, the insurer, the insured and the third party who is claiming that the insured is liable for its loss.  The two key issues are:

(a)
whether the insured is liable to pay damages to the third party; and

(b)
whether the insured’s actual or potential liability is covered by the liability policy.

The categories of liability and damages covered by the policy will be described in the policy which would also be subject to particular conditions and exclusions.  Typically the liability will be for civil liability for damages and the policy will exclude liability arising under the policy for:

· Criminal law or quasi criminal law (civil penalties);


· A liability incurred by reason of a contract entered into by the insured with the party claiming damages (but this type of exclusion may only operate in circumstances where the liability was in addition to any liability which would ordinarily arise);


· Liability arising from war, nuclear risks and more recently terrorism;


· Intentional acts of the insured.


The extent of coverage and the exclusions will depend upon the type of liability cover provided and the type of activities being undertaken by the insured.

Liability policies fall broadly into the following classes:

· Personal liability which is typically found in home buildings and contents policies;


· Public liability where the policy would protect an enterprise from liability for damages not covered under workers’ compensation or motor accident schemes;


· Workers’ compensation and motor accident schemes which provide liability cover in accordance with the scheme requirements;


· Professional indemnity which covers liability in respect of professionals’ activities and will vary with the class of professional.  Typically professional indemnity cover is for liability for economic loss arising from advice but for insureds such as a medical practitioner it would cover death and bodily injury;


· Specialist liability covers designed for particular groups (directors, engineers) or risks (product liability);


· Liability covers may be incorporated into comprehensive policies, business packages and the like.

The above is to be distinguished from first party cover which may cover the same risks but which will be for the benefit of the person insured.  For example, accident and disability policies may cover persons who also have claims against persons liable for the injury done.

The liability cover may cover death and personal injury or may cover pure economic loss (lawyers’ professional indemnity covers).

2.
The Division of Issues and Power

The insurance cover of the insured is regulated by:

(a)
for privately underwritten cover – the Commonwealth under the insurance power in the Constitution;

(b)
for compulsory schemes and areas of insurance law not covered by Commonwealth Law - by State and Territory law.

The Commonwealth has exclusive power to legislate in respect of insurance other than State insurance within the borders of the State.  However, the Commonwealth has not chosen to exercise the power fully and has left considerable room for State legislation regulating particular classes of insurance.

The liability of one citizen to another is essentially a matter for State law but the Commonwealth has extended this area to a significant degree via the use of the Corporations power and other constitutional powers.  The best examples of this are the Trade Practices Act, the Corporations Act and the ASIC Act.

However, the law relating to liability of one citizen to another for death or bodily injury remains largely a matter governed by the common law and State legislation.

3.
Why is Liability Insurance Important?

The importance of liability insurance needs to be considered from the perspective of both the insured person and the third party, as it fulfils a dual role.

Firstly, liability insurance is a facility by which insureds may share the risk of claims between other insureds such that the occurrence of an event giving rise to a claim does not jeopardise the financial ability of the insured to continue to provide its services in the future.

Secondly, from the viewpoint of the injured person, liability insurance is ultimately a facility by which the third party can be assured of receiving adequate compensation for economic loss and also the financial means of rehabilitating from an injury.

4.
The Expansion of the Law of Liability

The liabilities covered under liability insurance can arise under one of three heads.

(a)
Common law and equity

Common law liability typically arises from the law of negligence, which looks at whether or not there is a duty of care owed between parties.  If there is a duty what is the standard of care and whether that standard has been breached and as a consequence what damages are available.  Damages are normally limited by the foreseeability principles.

Each of these criteria provides a limit to the scope of liability but in the last 50 years it can be said as a general principle that range of persons to whom a duty is owed has been expanded.  The standards required particularly of the business or professional sectors of the community and the public sector of the community have been increased and the range of damages has also been increased (for example, damages for domestic assistance).

In the development of the law of negligence some traditional limits on liability arising from the distinctions that were drawn between nonfeasance and malfeasance.  These were for bodies such as road authorities and the detailed distinctions of occupiers liability have been substantially eroded or done away with by the courts who have preferred the application of the classic principles of negligence across the community as a whole.

(b)
Statute

Particularly in the last 30 years there has been a large number of liabilities created in different circumstances by Commonwealth, State and Territory statutes, giving rise to different potential exposures in different jurisdictions.

Statutes may expressly exclude or limit liability and the most sophisticated examples of this are found in the compulsory workers’ compensation and motor accident schemes some of which have excluded liability and substituted no fault first party protection.  For example no one has to be proved to be at fault for compensation to be paid to an injured person.

(c)
Contract

Contractual liability typically arises in the context of professional indemnity claims.  Parties in contractual relationships may govern liability each to the other under the terms of the contract.  The courts have been reluctant to allow a free rein of such methods of limiting liability.  They are now subject to statutory principles of unconscionable conduct with a consequence that it is much more difficult to exclude liability by contracts of adhesion through tickets, signs and other common methods.

5.
What are the Issues Confronting Liability Insurers and Insureds?

The identified concerns are:

· the increasing cost of claims;


· the increasing frequency of claims;


· the decreasing predictability/stability of claims; and


· a general shift in community expectations that if a person suffers bodily injury or death that compensation/damages are payable.

For insureds this has meant:

· an increasing need for cover;


· increases in the cost of cover; and


· decreases in the availability of cover.


The consequence of the dislocation between the increasing need for cover and the increasing cost of cover is that insureds either choose not to participate in certain activities or enterprises, pass on the increased costs to the community or take the risk themselves.

6.
What is the Role of Compulsory Schemes?

A compulsory scheme such as a workers’ compensation scheme or motor accident scheme has been introduced where the community through Parliament determines that certain classes of liability should be the subject of a compulsory obligation to insure so that an individual who suffers death or personal injury is compensated for the loss.

A Government scheme may emulate an insurer, operate on a pay‑as‑you‑go basis or a mix of both.  More commonly, the schemes are funded by premium but the premium may not fully fund the future liabilities with losses being recovered by the taxing power (shifting cost to further generations).  The schemes may retain a common law basis for assessing where damages are payable or may adopt a no fault approach or a mixture of both.

Where common law damages are recoverable the scheme may regulate the circumstances in which and the quantum of damages available.  No-fault schemes will typically set out the criteria or circumstances in which compensation is payable and the amount payable.

There are a number of circumstances in which participants in various types of business activity are required to hold a minimum level of liability cover.  For example, members of the legal profession, insurance brokers, certain classes of home builders and other categories of persons are required as a matter of statute to hold specified levels of cover usually on specified terms and conditions.  Such schemes provide that a person who does not insure appropriately is not entitled to hold the necessary licence or qualification to carry on the particular business.

7.
The Ability to meet the Claim

Apart from compulsory schemes, the rights of recovery of an injured person or the relatives of a deceased person will depend upon:

· The assets of the liable entity;


· Whether or not the liable entity has insurance or adequate insurance.

The third party is always exposed to the risk that the liable party is without assets or without insurance.

There are a number of potential sources of compensation for parties who do not have a right of recovery.  These include:

· Social security arrangements;


· Medicare;


· Charitable organisations;


· First party insurance such as total and permanent disablement and life insurance held through superannuation arrangements or directly by the party.

8.
Apportionment of Liability

(a)
Joint and several liability

The developments in liability law, particularly by virtue of statute, give rise to greater opportunities to bring proceedings against a multiplicity of parties each of whom may have contributed to the loss.  This is particularly important where a potentially liable party is uninsured or without assets or both and the common law principle makes any party who has contributed to the loss by way of negligence liable for the whole of the loss.  By operation of statute, that party may then seek contribution from other liable parties.

A central question is whether this credit risk should lie with the third party or a liable party and to what extent.

(b)
Contributory negligence

Originally the common law held that if the third party had contributed to its own loss it had no claim at all against the liable party.  By statute this was changed so that a third party now only has its damages reduced to the extent it had contributed to its own loss.  However no such reduction is made for contributory negligence that arises solely as a consequence of breach of contractual duty.

Other principles such as the voluntary assumption of risk or the fact that the loss occurred in the course of criminal activity may also deny the third party a right of recovery.

Where the liability arises by statute the statute might impose tortious principles in relation to these issues and in relation to the assessment of damages or may impose different principles.

9.
Inter-relationship between Various Compensation Schemes

In broad terms workers’ compensation schemes are entitled to recover from other persons and insurers who have a liability for the loss, Medicare and social security are entitled to recover from persons and insurers who are liable to compensate for the loss.

Normally first party insurance in respect of which the party has paid a premium and various other types of benefits such as superannuation payments are not set off against damages which are recoverable.
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