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Executive Summary

The Queensland Outdoor Recreation Federation Inc (QORF) is recognised by the Queensland Government as the peak body for outdoor recreation in Queensland.  The outdoor recreation industry, in broad terms, consists of all those enterprises that are associated with the conduct of outdoor activities in a non-competitive environment.  The industry therefore includes:

· volunteer / community clubs and organisations

· commercial organisations

· education institutes (schools, universities, TAFE Colleges)

· personal and/or professional development enterprises

· adventure therapy and adventure-based counselling organisations

· recreation groups

· adventure tourism and ecotourism enterprises

· manufacturing / wholesale / retail outlets

Outdoor recreation therefore creates significant social, health and economic benefits to Queensland.   

There is evidence to suggest that the outdoor recreation industry was being affected (either directly or indirectly) by increases in public liability insurance prior to the collapse of HIH and the events of September 11th 2001. These increases have also been accompanied over the past few years by an increasing incidence of restriction of access to public lands for recreation due to fear of litigation.   There are many reasons for the increases in public liability insurance premiums that are not unique to this industry. However, there are some reasons for increases in public liability premiums that are specific to outdoor recreation/outdoor adventure include:

· reduction in the number of companies prepared to underwrite outdoor adventure activities, leading to a monopoly

· the number of out of court settlements, thereby not allowing for some “grey issues” relevant to duty of care and negligence to be tested within the legal system.  (This includes the duty of care of land managers over vast tracts of wilderness terrain)

· inability to access coverage for certain activities perceived to be high risk

· inadequate statistical data upon which to make accurate assessment of risk

· requirements of public landholders for holders of permits to have $10 million public liability cover

Due to significant increases in public liability and professional indemnity premiums, the outcomes have been: 

· business closures, with resulting impact on employees and clients or decisions to continue to operate and struggle financially

· decrease coverage with consequent impact (eg, modified activities, reduced access to areas) or business diversification and/or deletion of certain activities from programs

· operation of business without insurance

· sourcing insurance from overseas companies with resulting complications and difficulties 

· ongoing restriction of access to land due to fear of litigation by both public and private landholders 

· reduction in, or deletion of instructional programs.

Because of the variety of causes, a suite of strategies will be needed to deal with the issue; some strategies may apply to a number of industries whilst some need to be specific to outdoor recreation/outdoor adventure.  Those specific to outdoor recreation/outdoor adventure could include:

· enhanced skills in risk management by organisations,  enterprises and individuals

· industry self regulation incorporating introduction of national Organisation Accreditation and national Registration of outdoor adventure leaders to ensure that activities are conducted in accordance with industry best practice

· development of appropriate statutory mechanisms to protect landholders against litigation from accidents/injuries caused by natural hazards where persons are choosing to participate in outdoor adventure activities in natural/wilderness areas  (legislation, including recreation user provisions, is in place in the USA, Canada, UK, Republic of Ireland).  

· better collection, collation and analysis of statistics relevant to participation, incident/accident rate, claims rate and differentiation between independent and guided/led activities

· improved knowledge of the outdoor recreation/outdoor adventure industry by brokers and underwriters in order to better determine the level of risk presented by different activities and situations

· bulk buying schemes, particularly of benefit to small organisations and enterprises.

· 1. Background information

1.1 The Queensland Outdoor Recreation Federation

The Queensland Outdoor Recreation Federation Inc (QORF) is recognised by the Queensland Government as the peak body for outdoor recreation in Queensland.  QORF represents the interests of the whole outdoor recreation industry and community.   Membership consists of a disparate and diverse range of groups such as the Qld Camping Association, the Scouts, Guides, Duke of Edinburgh’s Award, Qld Outdoor Educator’s Association, Tread Lightly! and activity-based groups such as the Qld Association of 4WD Clubs, Qld Canoeing, the Australian Trail Horse Rider’s Association (Qld Branch), as well as outdoor education and outdoor recreation centres and individual outdoor operators, guides and teachers.  

1.2 Who is involved in outdoor recreation?

Outdoor recreation is defined as non-competitive activities that are undertaken in the outdoors and may require large areas of land, water and/or air in a variety of landscapes from unmodified natural areas to modified areas.  Research data shows that up to 67% of the Queensland population participates in outdoor recreation (Kiewa, Brown & Hibbins 2001).  

Three significant outdoor recreation demand studies have been completed in Queensland.  The most recent study completed in 2001 for the South East Queensland region, supported and confirmed the data collected in a similar 1997 study.  Both studies used the same methodology and phone questionnaire to ascertain how many people participate in outdoor recreation activities and their frequency of participation.    Similar participation rates were reported in the Central Queensland Outdoor Recreation Demand Study completed in 2000.  All the studies focused on the same group of 12 activities.   Table I demonstrates the extent of the demand for outdoor recreation just in the south east corner of Queensland.  It can be assumed that these reported demand rates would also be valid for the whole population of Queensland and indeed Australia.  The rates confirm how important outdoor recreation is to the lifestyles and well-being of all Queenslanders.  Table 2 expands from Table I the list of outdoor recreation activities that Queenslanders participate in.     

The outdoor recreation industry, in broad terms, consists of all those enterprises that are associated with the conduct of outdoor activities in a non-competitive environment.  Across the broad range of individual participants and groups, the common link is that they all conduct their activities in an outdoor setting.  The industry/community includes:

· volunteer / community clubs and organisations

· commercial organisations

· education institutes (schools, universities, TAFE Colleges)

· personal and/or professional development enterprises

· adventure therapy and adventure-based counselling organisations

· recreation groups

· tourism and ecotourism enterprises

· manufacturing / wholesale / retail outlets.

Table 1: Participation rates, incidence and frequency of participation over the previous year for 12 outdoor recreation activities - South East Queensland Outdoor Recreation Demand Study 2001 (Kiewa, Brown & Hibbins 2001)

	Outdoor Recreation Activities
	Percentage who participated in previous year in South East Queensland
	Actual population represented for SEQ (based on ABS 2000 data)
	Participation frequency (Median participation per year)
	Total number of activity events per year in SEQ (Population manipulated by median)

	Picnicking
	67 % 
	1,273,476
	4
	5,093,904

	Walking, bushwalking or nature study (eg bird watching, photography)
	49 % 
	931,348
	12
	11,176,176

	Camping
	33% 
	627,234
	2
	1,254,468

	Bicycle riding
	26% 
	494,185
	11
	5,436,035

	Horse riding
	7% 
	133,050
	2
	266,100

	Water activities (eg swimming [excluding constructed pools], snorkelling)
	56% 
	1,064,398
	12
	12,772,776

	Driving in 2WD vehicles on unsealed roads
	24% 
	456,170
	5
	2,280,850

	Driving in 4WD vehicles on unsealed roads
	23%
	437,163
	4
	1,748,652

	Driving other vehicles on unsealed roads (eg trail bikes)
	7% 


	133,050
	5
	665,250

	Riding on motorised watercraft (eg speed boat, jet ski)
	27% 
	513,192
	4
	2,052,768

	Riding on non-motorised watercraft (eg canoe, sailing, kayak)
	19% 
	361,135
	2
	722,270

	Abseiling or rock climbing
	6% 
	114,043
	2
	228,086


Table 2: Outdoor recreation activities include, but are not limited to, the activities listed in this table.  

	Abseiling
	Archery (recreational)
	Ballooning

	Boating  (power)
	Bungy Jumping
	Bushwalking

	Camping
	Canoeing
	Canyoning

	Caving
	Climbing
	Conservation activities

	Cycling
	Fishing
	Fossicking / Collecting

	Four wheel driving
	Hang gliding / Para gliding
	Horse Riding

	Hunting (recreational)
	Jet skiing
	Kayaking (river and sea)

	Kite flying
	Motor / trail bike riding
	Mountain bike riding

	Nature studies / Bird watching
	Orienteering
	Parachuting

	Picnicking
	Rafting
	Rogaining

	Ropes courses
	Sailboarding
	Sailing

	Scuba Diving
	Shooting (recreational)
	Skate boarding / Roller blading

	Snow skiing cross country
	Snow skiing down hill
	Snorkelling

	Surfing
	Touring
	Water skiing


There are two distinct categories of outdoor recreation participants: independent and leader lead:

Independent - These are individuals and small groups such as family and/or friends, who participate independent of any group/club structure.  The majority of participants in outdoor recreation fall into this category. 

Leader lead - This category includes all outdoor education student groups, personal and professional development organisations, adventure therapy, commercial enterprises including tourism and ecotourism, and community clubs and associations such as bushwalking clubs, 4WD clubs, Scouts, Guides, and Duke of Edinburgh’s Award.   
1.3 What is the value of outdoor recreation?

1.3.1 Social

Outdoor recreation involvement is a significant facilitator of personal and community development. The personal rewards and satisfaction outdoor recreationalists achieve through participation mean that many participants regard it as an integral component of their lifestyle - providing the impetus for work and participation in their local community.

1.3.2 Health

Outdoor recreation encourages individuals to become active and fit, and it has been proven repeatedly that fit and active people reduce the economic strain on the community for health services. Outdoor recreation is an investment in preventative health practices.    Research in Australia and overseas has shown that health and fitness are the two reasons that people commonly give when explaining their participation in outdoor activities.  Outdoor recreation is good for everyone and good for our health system.

1.3.3 Economic value of Outdoor Recreation to Qld (or SEQ)

Outdoor recreation creates significant economic benefits particularly through its close association with tourism.  The natural resources of Queensland are a major attraction to tourists who enjoy the outdoor environment by participating in a wide range of outdoor recreation activities including bushwalking, nature study, mountain bike riding, rock climbing, SCUBA diving, camping, fishing, picnicking, trail horse riding, trail bike riding, and four wheel driving.  Outdoor recreation independent participation and group/leader led activity contributes through investment in services, travel, fuel, accommodation, commodities, food, equipment, skill training, equipment maintenance and professional leadership.  Some business are motivated or supported directly by outdoor recreation. These include guiding, adventure tourism and ecotourism businesses, outdoor equipment suppliers and manufacturers. 

According to the Australian Ecotourism Association (1998) more than 3.4 million international tourists participate in outdoor recreation each year as a part of their holiday experience.  This includes over 1.5 million visits by international travellers to National Parks.   These international tourists make a significant contribution to Australia's economy.  

An estimated 60% of the Australian population and some 42% of international tourists visit national parks and reserves each year to participate in outdoor recreation such as picnicking, walking and nature study.  This suggests that nature-based tourism that is based around outdoor recreation has significant potential for business expansion and presents opportunities for economic development in regional areas. 
An example of the direct annual expenditure on selected outdoor recreation activities is outlined in Table 3, which relates participation rates in South East Queensland to ABS data on individual yearly expenditure. Table 3 lists a small number of outdoor recreation activities; this conservative figure demonstrates the significant contribution of outdoor recreation to this region's economy. A loss of outdoor recreation opportunity has the potential for significant negative economic impact. 

Table 3: Expenditure per annum on Selected Outdoor Recreation Activities in South East Queensland Region (ABS)

	Activity
	Participants

(From Table 1)
	Individual Yearly Expenditure $

(From ABS 1998)
	Total Yearly Expenditure $

	Bicycle Riding
	494,185
	796
	378,545,710

	Horse Riding
	133,050
	1,405
	186,935,250

	Swimming
	1,064,398
	259
	275,679,082

	Motorised Sports*
	1,026,383
	1,787
	1,834,146,421

	Riding on a Motorised Watercraft
	513,192
	1,277
	655,346,184

	Riding a non-motorised watercraft
	361,135
	419**
	151,315,565

	* Including Four Wheel Driving.

** Expenditure for paddle powered vessel, $940 if sailing vessel.
	Total expenditure:
	$3,481,968,212


2. Impact of Public liability insurance

Whilst many of the recent international and national events have affected insurance in general and the outdoor recreation community specifically, there is evidence to suggest that this particular sector was being affected (either directly or indirectly) prior to these events, as evidenced by the fact that QORF held a workshop in October 2000 for its membership to discuss some of these issues. 

2.1 Reasons for increase in premiums

2.1.1. The collapse of HIH has partially contributed to the problem, but is certainly not the only cause.  HIH was a large company and a big player within the outdoor recreation industry in particular.  As a result, its collapse led to decreased competition and also created a level of insecurity amongst insurers, resulting in more careful scrutiny of policy renewals.

2.1.2. The Australian Insurance industry sustained underwriting losses of $898 million in 1998, $1473 million in 1999 and  $1783 million in 2000 (Source: Insurance Council of Australia). In 2000, public liability insurance produced a loss of $355 million and professional indemnity insurance produced a loss of $123 million.  Insurance companies are business operations, owned by shareholders, who seek a return on their investment and insurance companies have had to critically review their level of exposure.

2.1.3 Although there is insufficient data to indicate that the number of accidents/incidents has increased, the number of claims has. The following have contributed to the increase in claims:

· societal attitudes which encourage individuals to “blame” someone for their misfortune and to seek compensation from them;

· the encouragement by plaintiff lawyers for clients to seek legal action with the offer of “no win, no fee” .

Certainly more claims are now being made and the cost of claims is the critical factor that has the most effect on the setting of premiums. When setting premiums, an insurer will also have to consider trends with respect to the number and quantum of claims, predicting the effect this may have on future policy periods.   

Of consideration is that where minors are concerned, legal action may not occur for another 10 to 15 years (if they decide to take legal action when they turn 18 years of age).  The insurance premiums therefore need to cover the predicted trends for some considerable years hence, and there is no indication that the number or quantum of payouts will decrease.   

2.1.4. The problem may be exacerbated by agreeing to settle claims prior to a court making a legal determination thereby not allowing for some “grey issues” relevant to duty of care and negligence to be tested within the legal system.  (This includes the duty of care of land managers over vast tracts of wilderness terrain). Due to the uncertainty of a court’s likely decision and the high legal costs, an insurer often makes the commercial decision not to expose themselves to the risk of defending a claim and losing. However, a legal judgement could provide valuable guidance for similar claims in the future.  For example, some cases that currently settle “out of court” may in fact have been “thrown out of court” resulting in minimal or no cash payouts.  

2.1.5 Reduction in the number of companies prepared to underwrite outdoor adventure activities, leading to a monopoly.  Some underwriters have been forced to review not only the cost of insurance but also the type of business they wish to underwrite.  As a consequence, some, such as SLE, have advised brokers that they no longer wish to underwrite this type of business. This has had a significant effect on a large number of policy holders, some of whom had taken up policies underwritten by SLE following the collapse of HIH.   Whilst brokers are now sourcing other underwriters willing to cover outdoor activities, the number of companies willing to do so, and who are licensed to operate in Australia, is minimal.

2.1.6. Inability to access coverage for certain activities perceived to be high risk.  There are now only a very limited number of underwriters in the Australian market and some of these are refusing to even quote on the provision of policies for some perceived “high risk” activities. Some national organisations, unable to find underwriters within Australia, have been obliged to seek coverage through off shore companies. 

2.1.7. Inadequate statistical data upon which to make accurate assessment of risk. As a consequence, this leads to:

· a lack of consideration by insurers of risk management practices in place. ie, no individual assessment of circumstances

· inaccurate assessment by insurers of level of risk associated with certain activities (eg, roping versus white water canoeing)

· inability to determine accident/incident rate for most activities (and hence level of risk exposure) due to difficulty in accessing accurate data on participation rates

· reluctance by insurers to differentiate between the claims data which applies to persons participating in outdoor activities independently, versus the claims data which applies to persons participating in outdoor activities led by experienced guides.

2.1.8. In Queensland, under the Forestry Act 1959, for holders of Group Activity Permits and Commercial Activity Permits, there is a requirement that a minimum of $10 million Public Liability cover MUST be retained.  Similarly, under the Nature Conservation Act 1992, Commercial Activity, Group Activity and Special Activity permits are issued.  For holders of any of these Permits, there is a requirement that the State must be indemnified for a minimum of $10 million ($10,000,000) although greater or lesser amounts may be required in certain circumstances.

2.2 Outcomes of increasing costs and difficulties in obtaining insurance (refer attached Case Studies in Appendix 1)

The increasing insurance costs have affected outdoor recreation organisations, clubs, commercial operators and individuals.  The manner in which this has occurred is identified in attached case studies. In summary, the outcomes have been: 

· close business, with resulting impact on employees and clients 

· continue to operate and struggle financially

· decrease coverage with consequent impact (eg, modified activities, reduced access to areas)

· operate without insurance

· source insurance from overseas companies with resulting complications and difficulties (eg, ‘unauthorised’ insurers not covered by the various codes of practice and quality standards required by Australian law; difficulties in making claims).

· modify activity 

· diversify business and/or delete certain activities from program
More specifically in outdoor recreation, fear of litigation also results in:

· closure of areas 

· restriction of access for certain activities

· overcrowding in areas where access remains, with resultant increased environmental impact and reduction in quality of experience

· illegal use of areas (either of restricted areas, or other areas)

Thus the cost is not only financial, but also social as the benefits associated with outdoor recreation activities are no longer available.

2.3 What are the solutions?

There is no one simple solution to this complex problem however there are a number of areas that can be addressed.

2.3.1 If premiums are largely based on claims incurred, it is logical to assume that one means to reduce premiums is to reduce the number or quantum of claims, or both.  Critical to a claim being successful is legal liability on the part of the insured, meaning that the insured needs to have been negligent, i.e. breached their duty of care. If there is no negligence issue, there is no legal liability. Operators or organisations can play a role in preventing litigation by conducting safe activities through the implementation of sound risk management programs.  There is a need for up-skilling some individuals, enterprises and organisations in this area. 

2.3.2 Proof of adequate risk management incorporating adequately trained leaders implementing agreed standard operating procedures, through the introduction of accreditation and registration processes, is required.  The need for National Registration and Accreditation processes as a form of industry self-regulation has been identified by the industry.  The national counterpart of QORF, the Outdoor Recreation Council of Australia (ORCA), has been advocating for registration and accreditation schemes for several years.  (Negotiations have been ongoing with the Department of Industry, Science and Resources for two years re funding to assist in the establishment of these schemes).  

ORCA believes these processes will serve to enhance the safety and quality of experience for participants, guides and instructors who venture into outdoor adventure environments. Further, verification of compliance with industry best practice will assist Australia’s image as a safe destination for tourists and should also result in a decrease in insurance premiums for those organisations /individuals meeting the accreditation/registration requirements

Whilst accreditation and registration/certification systems already exist within the outdoor recreation/adventure tourism industry, none adequately address the specific requirements of outdoor adventure leaders and outdoor adventure businesses.  (eg, programs such as the Ecotour Guide Certification Program (ECGCP) focus on aspects of eco-tourism and nature-based tourism without adequate inclusion of specific criteria relevant to those persons or businesses conducting eco- or nature tours in the context of an outdoor adventure activity).  Because of the risks associated with the conduct of outdoor adventure activities, it is necessary to ensure that individuals have adequate competencies to conduct the activities and that businesses have adequate risk management and operational procedures in place.
Accreditation of organisations will provide consumers and the industry with an assurance that an outdoor adventure operator is committed to quality business practices and professionalism in all aspects of the enterprise.    The proposed ORCA National Organisation Accreditation Scheme will incorporate requirements for compliance with industry best practice and will be established as a Program within the Australian Tourism Accreditation (ATAA) System.  The following eight principles clearly defined within the ATAA Standard will be verified through an audit process that will seek evidence of specific descriptive elements of each principle:

· Legal Compliance

· Strategic/Business Planning

· Human Resource Management

· Environmental Management

· Administration And Operations

· Customer Service

· Risk Management

The proposed ORCA National Outdoor Leader Registration Scheme (NOLRS) is a separate and distinct process to Organisation Accreditation. The main difference being that registration is a process for individuals, whereas accreditation applies to organisations or businesses.  However, an employee who is part of an organisation that has achieved accreditation, or is currently seeking to do so, will assist that organisation in meeting the human resource requirements for accreditation purposes if they are registered.  Although it is not intended that the proposed NOLRS be compulsory, it will provide an easily recognised national standard at a time when demand for accountability, responsibility, and quality of service continues to increase. Applicants who can demonstrate that their skills and knowledge are equivalent to the requirements of the registration scheme, will be eligible for registration as a Guide, Instructor and/or Assessor in the outdoor adventure activity area(s) of their specialisation.  The requirements for gaining registration are based on minimum clusters of competencies for a specific activity (eg, abseiling) at a particular level of involvement (eg, single pitch guide).  These minimum clusters will be based on competencies from the National Outdoor Recreation Training Package.  

Lack of funding to date has prevented the establishment of these schemes, although interest from outdoor adventure operators is high, particularly because of the perceived insurance and marketing benefits.  Land management agencies are also supportive of initiatives such as this.

2.3.3 Brokers and underwriters need to be better informed about the outdoor activities, the complexity of the industry and the insurance requirements of the outdoor recreation/outdoor adventure industry. They need to be better informed of the needs of outdoor operators and organisations and of the activities that they conduct (and the insurer’s consequent risk exposure).  

2.3.4 The Statutory Protection for Landholders workshop, facilitated by QORF in October 2000, identified 3 main areas that needed to be addressed in order to decrease the fear of litigation by landholders, both public and private.  These are:

· Development of appropriate statutory mechanisms to protect landholders (including elements of inherent risk, recreation user provisions and ‘no blame’ statutory protection against natural hazards)

· Development of a culture of self reliance founded upon competence and informed choice and decisions made by participants

· Exploration of options for an insurance scheme to address issues of compensation.

Over the last twelve months, QORF (with financial assistance from Sport and Recreation Queensland) has investigated overseas legislation (eg, in America, Canada, and the UK) which covers the use of land for recreational purposes and has provided recommendations for the potential application of similar legislation in the Queensland environment to protect landholders. (Complete report available on request; Executive Summary attached in Appendix 2).  Similar legislation could be introduced in other Australian states and territories.

2.3.5 Investigating bulk buying opportunities for the outdoor sector and discounts for organisations and individuals that can demonstrate that they meet minimum industry standards, (eg, by achieving accreditation and registration).

2.3.6 Better statistical data

· data collection of participation rates

· data collection of accident/incident rates

· differentiation of accident/incident data between led and independent participation.

3. Impact of professional indemnity insurance

3.1 Reasons for increase in premiums 
Increases in premiums have been reported by those organisations conducting instructional sessions (that is training other outdoor leaders, or training persons to acquire outdoor adventure skills in order to participate independently).  There is no evidence to suggest that:

(a) there has been an increase in the number of injuries associated with instructional events; and/or

(b) there has been an increase in the amount of litigation against instructors. 

One can only assume that these premium increases have been influenced by the same factors affecting public liability insurance, as well as an assumption that litigation may increase in the coming years against organisations and individuals that have provided professional advice and/or instruction in the past and current year.

3.2 Outcome of increasing costs and difficulties in obtaining insurance

Some organisations, (eg, the Australian Speleological Federation) have ceased conducting instructional activities as they were unable to access professional indemnity insurance.  This has the potential to reduce the number of trained caving leaders and therefore lead to more accidents!

Other organisations have limited their instructional activities but have continued to conduct guiding activities (ie, where clients are led in an activity but no attempt is made to impart skills and knowledge to the extent that the client can then independently participate). 
3.3 What are the solutions?

Similar to the solutions for public liability insurance, there is a need for:

· Accreditation and registration processes as a measure to ensure that organisations/individuals who are conducting instructional sessions are doing so in accordance with industry best practice

· Implementation of sound risk management programs

· Better informed brokers and underwriters 

· Bulk buying opportunities.

.  
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Appendix 1

Outdoor Recreation

Queensland Case Studies
Case Study 1

Outdoor Education Centre in Central South West Queensland

Family business

Excellent record with no claims

	Premium 
	Amount
	% increase

	Paid 2000
	$3400
	

	Paid 2001
	$4800
	

	Increase
	$1400
	41%


By deleting flying fox from policy, they reduced the premium by $1200 for the year.

Case Study 2

Commercial Adventure Tourism Enterprise, Sunshine Coast

Husband and wife business with 7 casual staff

Abseiling, canoeing, rockclimbing, mountain biking, adventure camps

In business for 11 years with an excellent record of no incidents and no claims

	Premium 
	Amount
	% increase

	April 2000
	$3100
	

	April 2001
	$5060
	

	Increase
	$1960
	63%


Case Study 3

Commercial Adventure Tourism Enterprise, Cairns Region

Sole proprietor with a few casual staff

Excellent record with no incidents and no claims

	Premium 
	Amount
	% increase

	March 2001
	$1000
	

	Quoted that it would double in March 2002
	Was to be approx. $2000 but policy will not be renewed
	100%

	Increase
	 unknown
	unknown


Proprietor was with Victorian Tourism Operator’s Association (VTOA) insurance scheme (underwriter SLE).  He checked a few months ago and was told that he could expect his premium to double when due in March 2002.  Now he has been told that his policy will not be renewed.  He is desperately trying to find a new insurer before the current policy expires in March. Because this operator uses tracks in Queensland National Parks and State Forests, he is required in a provision in his Commercial Operator's Licence to use these areas, to have $10 million in public liability insurance.    

Case Study 4

State association supporting recreation for disabled participants

State peak body, not-for-profit association

Association is covered by the national association's policy.  The premium for the national policy increased by $18000 in late 2001.  The increase was passed on to the state bodies.  The affect was that all annual participant membership fees increased from $15 to $20 per annum (increase of 33%) in Queensland.  

Case Study 5

We have been informed by a reliable source within the off-road parks industry:

1. There is a trail bike park north of Brisbane that has recently commenced operations without any public liability insurance, as they have not been able to arrange a policy with a premium that they can afford.  They are relying on signed participant indemnity forms as their protection against liability claims. 

2. An off-road park has recently commenced operations south of Brisbane.  This business was a farm operation that was not making ends meet so ceased operation as a farm and commenced business as an off road park.  They have not taken out specific public liability insurance covering the new off-road park operation and are relying on their existing farm insurance policy to provide cover.  

Case Study 6

State Association - activity specific

Small association, participants mainly reside in rural communities

The association recently renegotiated their policy.   Keeping the same coverage would have meant a substantial increase in premium, which they could not afford.   Instead, they decided to keep the premium the same by reducing the cover and reducing the opportunities for participation.   Participants will now only be covered at limited specific nominated club events.

Case Study 7

Small Commercial Enterprise, Gold Coast Hinterland

Horse Trail Riding

Family owned and operated business employing 2 full time staff and 8 part time staff.

Operating for 12 years.

Have had 3 small claims against their policy. 2 are still being contested by their insurance company, SLE, that is backing owner's claims that they were not negligent and all care was taken and correct safety procedures were followed.

	Premium 
	Cover
	Amount
	% increase

	June 1998
	10 million
	$3750
	

	June 1999
	10 million
	$6450
	72 %

	June 2000
	10 million
	$10741
	67 %

	June 2001
	5 million
	$29837
	178 %


Owners were quoted a premium of $44756 for cover of 10 million in June 2001 - an increase of 317 % on previous year.

Owners were made aware that SLE would not be renewing their premium at the end of the current period of cover. 

Result:

· Owners were unable to continue using forestry trails because Queensland Forestry requires $10 million cover

· Operated June 2001 to January 2001 at a considerable loss

· Owners have from January 2001, leased the business to new proprietors

· Owners are trying to get a prorata refund from insurers SLE for 5 months premium now that they are out of the business

· Owners health has declined considerably in last 8 months as a result of the stress

Case Study 8

State Association

Very large association involved in youth development

As at 1 January 2002, insurance premium increased by 103% on previous year's premium.   Participant membership fees will rise as a result.

Case Study 9

Outdoor Education Centre, in rural area of South East Queensland
Owner operator small business with 7 casual staff

Operated for 7 years

No claims

	Premium 
	Amount
	% increase

	2001
	$3000
	

	Quoted 2002
	$11600
	286 %


Half of insurance cover was with HIH.  When the collapse happened, owner had to pay an extra premium to keep cover.

When owner was quoted an increase of 286% for this years $10 million cover, he decided to suspend operation of the business until he can find a reasonable deal elsewhere.

Result:

· All the state schools that had booked school camps for 2002 have had their bookings cancelled

· Casual staff will not be employed this year

· If reasonable insurance cover cannot be found, the business will not reopen

· Owner has had to find paid work for himself elsewhere

Case Study 10

Commercial Enterprise, Central Queensland

Family owned and operated small business

Operating 7 years with no claims

	Premium 
	Cover
	Amount
	% increase

	May 2000    QBE
	$10 million
	$1000
	

	May 2001    Triton (USA)
	$5 million
	$10000
	900 %


2 days before their policy was due to expire in May 2001, they were told by QBE that their policy would not be renewed after 6 years with QBE and no claims.   Owners hunted around for new cover and the only quotes they could get were from overseas insurers:

· Liberty, UK, quoted $20000 premium for $10 million cover with a $10,000 excess

· Triton, USA, quoted $14000 for $10 million cover with a $1000 excess or $10000 premium for $5 million cover with a $1000 excess

They accepted the Triton quote for the lesser cover of $5 million.   They are expecting a higher quote from Triton in May this year because of the USA company's exposure to the September 11 event. 

Participant fees were increased by 33% to cover extra insurance costs.  Since the participant fee increases, turnover has been way down compared with the previous year's figures.  

Present indications are that turnover in the next 12 months will only cover advertising and insurance costs.  Owners will not be drawing anything from the business and plans for property improvements have been shelved. 

If quotes for renewal of their policy in May 2002 are not reasonable, owners will be giving serious consideration to closing the business.  

Owners are peeved that insurers take no notice of risk management policies and participant education practices that have been put in place to reduce exposure to risk. 

Case Study 11 

Commercial Adventure Tourism Enterprise, Gold Coast Region

Family business with 2 full-time and 6 casual staff

Trail horse riding business

New business commenced trading January 2002

(Owners bought the business in case study 7 above) 

	Premium 
	Cover
	Amount

	Jan 2002
	$5 million
	$12040


New owners would have preferred $10 million cover but this would have cost them over $17000 premium. 

Case Study 12

Community Club, activity specific

Small not-for-profit community club not affiliated with any state or national associations.

Club has 15 members

Club has operated for many years and has had no incidents and no claims

	Premium 
	Cover
	Amount
	% increase

	Feb 2001
	$10 million
	$500
	

	Quote Feb 2002
	$10 million
	$1500
	200 %


Appendix 2

Executive Summary:

Occupiers and liability to recreational users

Participation in outdoor adventure activities provides many benefits to Queenslanders and to the Queensland economy.  The challenge is to balance the economic, social, personal and environmental benefits of this participation with other trends and external influences, including:

· the increasing range of activities in which people are participating and the evidence of increasing numbers of participants in these activities; 

· questions of risk management and the potential exposure to litigation of occupiers (both public land managers and private landholders) and their employees brought about by the heightened level of participation; and 

· the capacity of recreational participants to understand and accept the inherent risks of their activity as an integral part of the experience. 

These trends and influences present a range of issues for occupiers
 in relation to people accessing land for recreation.  Solutions such as limiting or denying access to land will have a negative effect on the benefits of outdoor adventure participation and ultimately decrease participation as well as diminish the quality and diversity of outdoor experiences.  If persons injured in recreational situations bring proceedings (successful or otherwise) against occupiers then the occupiers are less inclined to grant access for these activities.  

Whilst the High Court in Romeo v Conservation Commission (1998) 72 ALJR 208 pointed out that land managers are not, and have never been, liable for all accidents on their land and that there is no legal duty to provide risk-free recreational opportunities, there is still uncertainty amongst land managers as to the extent of their duty of care.  The area of negligence is a dynamic area of law dependant to a great degree on considerations of public policy and is therefore flexible to take into account special facts and circumstances.  More visible protection for occupiers, in the form of statutory protection, is desirable to reduce the fear of litigation and to ensure ongoing access to sufficient recreation areas, across a diversity of settings. 

Current Forces

There is a perception (real or unreal) that the liability of occupiers for injuries that occur on areas they control is almost certain.  There is also political pressure to make recreation “safe”. Consequently, occupiers seek to reduce their exposure to outdoor adventure injury- related risks as effectively as they can.  However, occupiers and participants often have different views on what is appropriate risk management.  Unfortunately, the circumstances surrounding some outdoor recreation/outdoor adventure incidents (especially those involving children) can invoke considerable community outrage even where those circumstances are not well understood.  These isolated incidents influence perceptions that outdoor adventure activities are dangerous and that the participants are foolhardy.

There is also an apparent mindset of “blame” within the community with (possibly) increasing litigation against occupiers.  In addition, the public has an expectation of responsibility by occupiers with respect to the technical safety of facilities.  However, one commentator summed up the practical effect of Romeo v Conservation Commission in the following broad terms:  “The comfort that this case provides is the willingness of the court to engage in some degree of pragmatism.  The court recognised the constraints, budgetary and otherwise, upon authorities charged with managing and controlling large tracts of land whose physical attractions include various perils and dangers.  It acknowledged the absurdity of requiring the erection of barricades or warning signs regarding those perils and dangers that are integral to the very environment that encourages the public to visit”. [Dixon (1998) 6 AJAL 67 (at 70)]. 

The nature of the place influences expectations of risk management and is not dependent upon the tenure of the area concerned.  This presents another dichotomy as there are participants who seek out experiences in natural settings that require them to apply self- reliance and competence in their chosen activity and this aspect is a major motivation for them. However, there is an inconsistent application of a culture of self-reliance amongst the range of people seeking outdoor adventure experiences. 

Participation in an outdoor adventure activity involves acceptance of all the risks inherent in the activity itself (but not the risk that someone else may be negligent).  Whilst a level of personal responsibility is also still accepted by both the community at large and the courts, the current legal position and community perception appear to disagree in instances where major injuries are sustained in outdoor adventure accidents.  There is a strong feeling of social responsibility for those injured (existence of a social safety net) and the consequent compensation for victims imposes a severe strain both financially and emotionally on landholders.  

Another consequence is fear in the minds of employees of occupiers, of being personally sued and of the consequent costs.  The difficulty for the occupiers, as outlined in cases within this Report, is to determine the extent of their duty of care, particularly where they manage large areas of remote/wilderness terrain.  The attitude of insurance companies is shaped by their perception of their risk exposure and their generation of business.  Hence, they are drivers rather than allies of land managers and participants.  The media also plays a significant role in influencing the public's perception of outdoor adventure, its current appeal or "sexiness" and the acceptable level of risk.  

Possible Future

Ultimately, the long term goal is to change social attitudes about recreating in natural environments to better inform and shape government policy and subsequent legal reform packages.  In order to achieve this, some fundamental changes need to occur, including:

· changing the legal basis upon which decisions are made with respect to risk in natural environments;

· an acceptance of the right of persons to an outdoor lifestyle which incorporates risk; 

· acceptance of “no blame” within certain well-defined parameters;

· acknowledgement and respect for the outdoor lifestyle basis of these leisure pursuits and the important element of outdoor adventure (as more than simply a recreational activity) in these lifestyles.

In the short term, possible strategies to address the situation include: 

· a shift to a culture of self reliance in participation as a consequence of education;

· legislation to protect occupiers including statutory protection for occupiers against risks arising from natural hazards; and

· insurance options for outdoor adventure accident victims.
The Overseas Experience

Occupier’s liability legislation has been introduced in both Common Law countries (eg, USA, United Kingdom, United States, Canada, Republic of Ireland) and Civil Law countries (eg, Germany, Norway, Sweden).  In fact fifty state jurisdictions within the USA have enacted legislation to protect landowners and occupiers from liability for injuries suffered by those entering their land specifically for recreation.  The United Kingdom, Ireland and Canadian models are based on a statutory law of occupier’s liability involving the incorporation of protective provisions within the framework of wider legislation not specific to recreation. In all jurisdictions the legislation has been developed to reduce the liability of landowners in specified circumstances.  

There are four major considerations common to all legislation developed in Common Law countries:

1. Definition of “owner” of the land to which the legislation applies. That is, does the legislation apply to both public and/or private land owners? Does the legislation apply to land owners or to lessees and other land holders as well?

2. Definition of “property” covered by the legislation.  All jurisdictions provide for a limited range of property types which trigger a potential immunity from liability, although the manner in which the property types is described differs considerably between jurisdictions.

3. Recreational use versus recreational activity – specific outdoor adventure activities to which the legislation applies can be defined within it. Alternatively, the applicable activities can be unspecified, although the intent of the activity must be recreational.  Both approaches have been used and both have their limitations and advantages. 

4. Exceptions – in none of the examined jurisdictions was the immunity granted under the recreational use statutes absolute; all jurisdictions provide for exception.

Recommendations:

Good reason exists for protecting occupiers from the reach of negligence liability to recreational entrants.  The law as presently applied: 

· Is a component of a liability system for personal injuries which is at risk of being unaffordable

· Causes difficulty in predicting legal outcomes and therefore managing risk, particularly as there is still uncertainty amongst land managers as to the extent of their duty of care
· Strikes the wrong balance between personal responsibility in outdoor adventure activities and the responsibility of others

· Impedes access to land for recreation.

Due to the high inherent difficulty in determining issues of negligence, particularly in cases of occupier’s liability, it is recommended that the current situation be clarified using appropriate legislation which defines the type of place, location or Landscape Class to which the legislation applies, the requirements to satisfy the occupier’s duty of care in those areas or Classes, and the instances where the occupier’s liability is limited for naturally occurring hazards to recreational users in those places.

To implement such protection, the most appropriate model for consideration in Queensland is provided by the American recreation user laws because the United Kingdom, Ireland and Canadian models are based on a framework of wider legislation not specific to recreation.

Development of any draft legislation in Queensland to protect occupiers should incorporate careful consideration of the four issues outlined above (“owner”, “property”, recreational use, exceptions). These issues have provided much legal debate and are the subject of considerable discussion within this Report.

Finally, a suite of other strategies needs to be developed and implemented, including:

· Education of outdoor adventure participants to understand and accept the inherent risks of their activity as an integral part of the experience

· Improvement of risk analysis and risk management skills in recreational participants and leaders.







� Throughout this Report, the term ‘occupier’ is used to include both landowners, land managers and landholders (which can include lessees, tenants, etc). Where required, when discussing specific legislation in some jurisdictions, differentiation between these terms is made. 








