13 May 2002
Ms Kathleen Dermody

Secretary

Senate Economics References Committee

Parliament House 

CANBERRA   ACT  2600

Dear Ms Dermody

I write in response to a letter from Mr Peter Hallahan inviting Sport Industry Australia to participate in the Senate Economics References Committee inquiry into public liability and professional indemnity insurance.

The attached submission focuses primarily on public liability insurance as the increase in premium prices has had a huge and devastating impact on many sporting organisations and events.

To assist our member sporting organisations, Sport Industry Australia is urging sports to vertically pool their insurance cover (ie from national body to state to club level within one sport, rather than across sports), and to implement both comprehensive risk management strategies and injury data collection.

In addition, we are in discussions with the Insurance Council of Australia and a number of major insurers in a bid to negotiate a better deal for sport and to ensure there is financial benefit for those implementing best practice in risk management.  

Thank you for the opportunity to participate in this inquiry, I would be happy to provide further information if required.

Yours sincerely

Sarah Lucas

Chief Executive Officer

PUBLIC LIABILITY INSURANCE

SUBMISSION BY SPORT INDUSTRY AUSTRALIA

Sport Industry Australia is the industry association and peak national body for sport in Australia. Previously known as the Confederation of Australian Sport, it was established in 1976 to look after the interests of the Australian sports community and to give the industry a united voice in dealings with governments and other stakeholders.

Over the past year, SIA has become increasingly concerned about the changes occurring in the insurance market, and the impact of these changes on sporting organisations in Australia. 

The Problem

The sudden and dramatic increase in insurance premiums is now well documented and generally agreed to be the result of a number of factors which reflect a period of major adjustment in the industry.  Lower returns on investment have led to a hardening of the insurance market and a resultant exodus from the high risk areas of the insurance business, most notably the public liability areas.

Since 1997 product and public liability insurance in Australia has run at a loss with the revenue from premiums falling well short of the cost of claims. One of the major drivers is the increase in the number of claims, which have risen from 48,000 in 1996 to 88,000 in 2000.  More importantly, claims expenses have risen by 22% per year over 4 years, with expenses exceeding gross premiums by $300m.

The impact of these changes has been exacerbated by the collapse of HIH.  For some time HIH had offered substantially cheaper premiums for public liability, most notably from community, sporting and not-for-profit groups.  Arguably these favourably priced premiums also contributed to HIH’s downfall, but the disappearance of this apparently false comfort-zone had a huge effect on these clients who then faced substantial increases in premiums as they sought to secure insurance from companies offering policies at less competitive rates.

The events of September 11 have also impacted significantly on premiums– primarily through increasing the cost of reinsurance, but have also made the insurance industry particularly nervous about risk or perceived risk and their financial performance.

Economists may argue that the market should be allowed to correct itself, based on the theory that as profits increase, so will competitive pressures, with new entrants and increasing competition eventually driving prices down. While in the long run the market may settle back towards a more stable pattern, it is unlikely that premiums will return to former levels and the short term adverse consequences are simply not acceptable. 

The Impact on Sport

The sport and recreation industry is incredibly diverse. It encompasses community-based organisations, commercial operations and the public sector.  The majority of sport is based around not-for-profit sporting clubs and associations which operate through a local, state and national affiliation structure.

While the increasing premiums are affecting all sectors of the economy, sport is being particularly hard hit.  The cumulative effect of the changes in the insurance market is that many sporting organisations, particularly those perceived as high risk and with poor claims histories, are faced with huge increases in public liability premiums.  Given that many sporting organisations rely heavily if not solely on membership fees to sustain them and volunteers to keep them operating, these increases in premiums are in many cases well beyond the capacity of the organisation to pay. 

These increases in premiums will inevitably result in one of three outcomes.

Firstly, the organisations will find the funds to pay the premiums, either by imposing substantial increases in membership fees or by diverting funds from other activities within the organisation, resulting in a reduction in the services offered, or potentially losing members unable to bear the increased costs of participating.  Secondly, organisations will seek to reduce the premiums by reducing the level of public liability cover, thus exposing the organisation and its workers to the risk of litigation.  Thirdly, the organisations will simply close down, or the event concerned will be cancelled.

This is already happening, with many events, particularly at community level, being cancelled, and an increasing number of clubs closing down.  In Victoria alone, at least 13 gymnastics clubs have shut their doors, and in South Australia several equestrian clubs have been told that no insurance can be found for them after 30 September 2002, and they will be forced to close.

The loss of these and other events and clubs will impact negatively on the government’s ability to achieve its desired objectives of a healthy and active population.  Further, our national identity is inextricably linked to our success in sport, and to allow the current insurance situation to continue will change the face of Australian sport by significantly restricting opportunities for participation at all levels and for all ages.  

For these reasons Sport Industry Australia believes that the government has a role to play in addressing this overcorrection by the market.

The Solutions

While it is important to acknowledge that there are no quick and easy solutions to the problem, there are a range of both short term and long term options which need further consideration.

SCORS Report

Many of these options have been reviewed in depth by the recent “Review into Australian Sports Insurance” produced by Rigby Cooke lawyers for the Standing Committee on Recreation and Sport (SCORS).  SIA was on the Management Committee for the review which was presented to SCORS on 15 March 2002.  While a summary of the report has been released, SIA believes that much of the information included in the full report would be of use to sporting organisations, and urges the Government to release the full report as soon as possible. 

SCORS also made a resolution to implement a number of initiatives recommended by the report, and put timeframes on the action required. SIA calls on the government to ensure that these initiatives are implemented within the defined timeframes and financially supported by each of the SCORS members.

ACCC Inquiry

While we accept that insurance companies operate in a commercial environment and are answerable to shareholders, the imposition of premium increases of several hundred percent requires investigation.  If in fact the increases are due to the increased costs of claims (which is around 30%), then further explanation of the huge increases faced by sporting organisations is required.  SIA supports the call for an ACCC inquiry into the setting of premiums.  If in fact these increases are not as the result of increasing claims costs, but more closely related to recouping other business losses then it is unjust and inappropriate to seek to recover these losses from the sporting, charities and not-for-profit sectors of the community. 

The Government should require insurance companies to review the process by which they assess the risk of individual organisations to ensure it is fair and equitable, and reflects the true risk of the sport.  

Risk Management

Many sporting organisations are aware of the need to implement adequate and standardised risk management practices to reduce their exposure to liability actions.  However the approach to this is often haphazard and inconsistent, and does not put the organisation in a strong position when negotiating insurance policy renewals.  As part of the implementation of risk management strategies, sports need to keep accurate and precise claims histories to provide evidence of the effectiveness and responsiveness of their risk management practices.

To assist in this process, the Government should ensure the work done by Standards Australia and the Standing Committee on Recreation and Sport in this area is finalised and produced as a user friendly document.  While I am aware this work is underway, it must be given a high priority.  The government may need to provide assistance in the implementation of standardised risk management practices, and the ongoing auditing of the implementation of these practices.  SIA is currently liaising with the insurance industry in an effort to have these standards recognised by insurance companies when assessing risk.  

Self Insurance

A self-funded insurance scheme for sport and community organisations should be considered.  The changes in the insurance industry which have resulted in the current situation are essentially market driven, and the establishment of an independent fund can remove sport from these influences.  Self funded schemes are not subject to shareholder’s requirements or expectations and may have reduced administration costs, thus reducing premiums. 

A self funded scheme will require underwriting by government to support it in the event of a larger claim or claims exceeding the pool amassed, and particularly in the initial stages while the reserves are being built up.  

However the success of such a scheme relies on participation by all members, and those considered a lower risk essentially subsidise those at higher risk.  As the lower risk activities are still attractive to insurers, the insurance companies will offer more competitive rates and ‘pick off’ these organisations and deplete the pool.

It may be that such an arrangement could, however, provide cover at rates low enough to encourage all sporting organisations, not-for-profits, and community organisations to become members of such a scheme.  The introduction of effective risk management practices should be a prerequisite to joining.  It may be appropriate to make membership of the scheme a condition of government funding at State and Federal level.

Litigation Rates

Many of the reports in the media relating to the insurance issue have blamed “ambulance chasing” lawyers, and have criticised the ‘no win, no fee’ arrangements as being responsible for an increase in the number of insurance claims.  While litigation rates have been reported as decreasing, many cases are settled outside of court, and it would seem from the claims rates that advertising by lawyers is encouraging the pursuit of many more claims for injury than in the past. 

The problems arise because in many instances the insurance companies elect not to contest many claims on a cost-benefit basis.  Even in successfully defended cases, the insurance company may have to meet its own costs, which may cancel out any benefit gained from winning the case.  The unfortunate consequence of this is that the choice by insurance companies to not contest all claims allows people to succeed with what may be unmeritorious (but relatively small) claims. 

Critical to a claim being successful is legal liability on the part of the insured, meaning that the insured needs to have been negligent, that is having breached their duty of care.  By settling out of court, insurers have not contested the duty of care required, and have not set the legal precedents to discourage frivolous claims. 

Sporting organisations and insurance companies need to contest public liability claims with the objective of developing a case history of successfully defended claims. With such a case history, weak cases will be less likely to succeed, and the prevalent attitude of “someone is injured, the insurer can pay” may lose ground.  A low-cost mediation service should be established which would make it cost-effective for sporting organisations and their insurance companies to contest claims which would otherwise be settled.

The government should also consider the introduction of sanctions against lawyers who proceed with unmeritorious claims, and the option of awarding costs against an unsuccessful party if the action is deemed to have been unmeritorious should be pursued.

Waivers and Disclaimers

There is a clear need for a greater acknowledgement on the part of the participant that there are inherent risks in sporting activities.  This assumption of risk should be formalised through the signing of a standardised acceptable waiver.  These waivers should provide protection for sporting organisations and personnel from liability actions, provided there has been no gross negligence on their behalf, and that they have implemented the acceptable standard of risk management.  Furthermore, these waivers must be recognised by the courts.

This is not to suggest that by signing a waiver the participant has forfeited their rights or that compensation should not be awarded to those who have suffered serious injury, but that there needs to be some acknowledgement that injuries can occur from participating in sport, without there having been a negligent act.  A critical part of this process is the requirement for a tougher and clearer test for negligence on the part of a community or non-profit organisation and its staff or volunteers.

Trade Practices Act

There is also a need to review the Trade Practices Act to reduce the opportunity for legal action to be taken against sporting organisations under the Act.  There was a case recently where the waiver signed by the participant was upheld, but the sporting organisation was found liable under the Trade Practices Act for false representation.  This is clearly contrary to the intention of the Act, and it should be amended to prevent this happening in future.  The effects of the provisions of the Trade Practices Act should be able to be excluded by a waiver.  

Capping Payouts

There have been many calls for the capping of claims payouts, however there is justifiable concern that capping payouts can result in insufficient damages being awarded in cases where genuine negligence and serious injury may be involved.  In addition, experience in the US has shown that capping payouts does not necessarily result in reduced premiums.  However it is worth investigating the option of a set level of payments for certain minor injuries, as is the case with many sporting injuries schemes.  This may reduce the pursuit of higher payouts for certain types of injuries.   Given the judgements handed down in recent weeks it may also be necessary to impose an upper limit on payouts.  Structured settlements should also be introduced, as recommended by the Ministerial Meeting on Public Liability on 27 March 2002.

Volunteer Protection

Some States have or are considering the introduction of Volunteer Protection Legislation. While the intention of this is admirable, it needs to extend to the not-for-profit or charitable organisation the volunteer is working for. Again, these types of legislation should never protect against negligence, but should recognise “acting in good faith”.  Claims against volunteers are leading to a reduction in the number of people who are prepared to volunteer.  As volunteers are the lifeblood of many sporting organisations this is not a situation we should allow to continue.

Any legislative changes should be agreed and endorsed by COAG to ensure uniformity in approach.  It is important that any legislation to protect volunteers and community and not for profit organisations is consistent across the country.  This might involve the introduction of uniform state/territory legislation or amendments to existing legislation under the auspices of COAG.

Landlord Insurance

Requirements by landlords such as Councils, for tenants to have their public liability policies in joint names, is placing yet another burden on sporting organisations. 

There have been a number of legal actions that have resulted in landlords being held liable for damages due to injury of participants whilst using their facilities.  As a means of avoiding the financial imposition of such awards some landlords are now demanding tenants have their public liability policies in the joint names of tenant and landlord.  If the landlord is found to be negligent due to a breach of duty of care, they want their tenant’s insurance policy to respond by paying the damages awarded.  This clearly increases the risk for the tenant (ie the sporting organisation) if the landlord (usually the local council) demands that they also be listed on their policy.

Coaches Insurance

It is also now extremely difficult for sports coaches to secure affordable insurance.  Restrictions have been introduced which require coaches to have their own insurance if they earn in the vicinity of $400 per month from coaching.  They can no longer be covered by the organisation’s policies and are required to meet the cost of their own.  This is a clear disincentive to the many coaches across the country who make very little from their sport but play a major role in providing opportunities for regular involvement in sport and physical activity.

SUMMARY

Sport Industry Australia calls for the following actions to be taken:

· immediate implementation of the recommendations contained in the report on sports insurance prepared by Rigby Cooke for SCORS 

· establish an ACCC inquiry into premium rises

· provide government support for the implementation and auditing of risk management strategies in all levels of sporting organisations

· investigate the establishment of a self-funded insurance scheme for sporting and community groups, underwritten by State and Federal Government

· introduce sanctions against lawyers who proceed with unmeritorious public liability claims

· establish a low-cost mediation service to enable sporting organisations and insurance companies to contest smaller unmeritorious claims

· introduce a standardised acceptable ‘waiver’ by which participants accept that there is a level of risk of injury involved in sporting activities, and that unless there has been gross negligence the organisation cannot be found liable

· review the Trade Practices Act to prevent otherwise valid waivers from being upheld

· introduce uniform volunteer protection legislation which extends to the organisation and protects against action except in the case of gross negligence or misconduct

· restrict the ability of local councils to require sporting organisations to include the council on their liability policies

· review the requirements for coaches to secure their own insurance and allow them to be covered under the policy owned by the club or association

In Addition, SIA calls for governments at both State and Federal level to

· review the requirements for the minimal level of insurance non-profit organisations must carry, giving due regard to their size and level of risk

· provide emergency one-off supplementary funding for sporting organisations to help meet the increased costs of liability until other measures to reduce the cost of insurance can be implemented.

Sarah Lucas

Chief Executive Officer

Sport Industry Australia

PO Box 342

DEAKIN  ACT  2600

ph 02 62851887 email  sarah@sportforall.com.au

