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Introduction

AISV

The Association of Independent Schools of Victoria Incorporated (AISV) has a membership of 207 Victorian independent schools, enrolling over 105,000 students. AISV was established in 1949 to represent and promote the interests of Victorian independent schools.

Each independent school is an autonomous and legally incorporated body, responsible at law and to its school community for its philosophy, structure, management and operation, including the expenditure of private and public income and the employment of staff. As such, the Association is not a system authority, rather it is a non-profit service organisation to its membership.

The Association and its Member Schools welcomes the Senate Economics Reference Committee’s Inquiry into the impact of public liability and professional indemnity insurance cost increases as a means to address issues of significant concern to a large number of independent schools in relation to these insurance areas.

This Submission addresses the terms of reference set by the Inquiry and incorporates a number of matters likely to be considered as important by AISV Member Schools.

The Association has had a long-standing involvement in issues concerning insurance for schools through the AISV Group Insurance Scheme.

It is possible that a number of Victorian independent schools may make submissions to the Inquiry on matters of particular concern to them. 

The AISV Group Insurance Scheme

The Scheme has been in place for over 25 years. The rationale behind the scheme is to utilise the combined buying power of a group of (currently) 110 schools with a total enrolment exceeding 67,000 and asset values of over $2.4 billion, and the skills of an appointed insurance broker to approach underwriters for insurance cover across a range of insurance categories that are relevant to independent schools. 

The benefits to the schools are favourable rates, the school specific nature of the terms and conditions that are negotiated with the underwriters and the access to the expertise of the broker both for obtaining cover and providing on going insurance and risk management support to the schools that participate in the scheme. All schools benefit from their participation in the scheme and especially smaller schools value the scheme as they recognise the difficulties faced in purchasing equivalent cover as an individual school.

The information and comments in this submission are based on the operation of this scheme. 

Insurance Context

The following factors have impacted on the operation of the insurance market for schools in recent times:

· Shrinking of the Australian insurance market due to collapses (notably HIH), mergers and world events (before 11/9/01);

· Events of 11/9/01 took out 10% of the world insurance capacity in one hour. This is compounded by subsequent events such as the Enron collapse and, locally, NSW bushfires;

· A reduction in world capacity of $90B (to put this in context, the Lloyds total capacity is $31B); and

· The low interest rate environment has meant that underwriters need to extract more profitability from their underwriting activities and place less reliance on their investing activities so as to return reasonable dividends to shareholders.

The results have been: 

· A significant disruption to the insurance cycle of variations between hard and soft markets during the hardening part of the cycle. This has created considerable uncertainty for all involved and has resulted in underwriters and reinsurers being far more careful and selective as to the risks taken on; and

· Increases in premiums and deductibles and reduction in terms and conditions across all classes of insurance relevant to schools.

Impact of Public Liability Insurance for Independent Schools

Cost 

Cost impacts can be summarised as follows.

· The impact has been greater on schools than on commercial and corporate entities due to the perceived impact of the nature of the operations of schools and the expected resulting risk exposures. Factors that contribute to this are:

· The greatest number of people in any school are children

· The sport and physical education programs offered by schools

· Other out-door activities such as school camps

· Molestation and sexual harassment issues

· The potential long lead times between the occurrence of incidents and the settlement of claims 

· The following table details the changes in the per pupil Premium, Number of claims and Value of claims for Public Liability Insurance for schools in the AISV Group Insurance scheme during the period 1997 – 2002.

	Year
	Per Pupil Premium ($50M cover)
	No. of Claims
	$ value of Incurred claims (nett of excess)

	1997
	$4.66
	74
	$430,923

	1998
	$4.60
	46
	$389,331

	1999
	$4.60
	34
	$1,300,872

	2000
	$12.80
	32
	$271,894

	2001
	$20.00
	11 (as at Sept. 2001)
	$111,649

	2002
	$26.30
	Not yet available
	Not yet available


· There is a quantum increase in the premium from 1999 to 2000. This partly reflects the large atypical value of incurred claims for 1999 (the bulk of this is as a result of one claim) but more significantly reflects the impact of external factors in the insurance market at this time.

· The significant increases in 2001 and 2002 do not relate to the impact of the cost of claims incurred by the scheme but are due to market factors outside the operation of the scheme.

· Since 1997 there has been a consistently strong downward trend in the number of claims and except for the impact of the one claim in 1999 referred to above, a similar downward trend in the cost of the incurred claims. This is in contrast to the spiralling increases in premium since 1999. This dichotomy reflects the adverse impact of the broader insurance market on a well performing scheme.

· The cost increases for the 110 schools in this scheme are not justifiable on the performance of the scheme. The increases are due to the market factors beyond the control of the scheme and the perceptions of the risk exposures of schools that are not reflected in the reality of the performance of the scheme.

Follow-on Impact on Schools

As the above general and specific conditions are largely beyond the control of schools, schools may have to consider (or underwriters may insist on) modifications to the operations of schools that are perceived to reduce the risk exposure of schools. 

Some possible impacts could be:

· A curtailment of some particular activities such as adventure activities (eg rock climbing) and some particular practices in physical education programs;

· Modification of Workshop based programs such as a restriction on the use of hand held power tools in woodwork classes; 

· Restrictions on laboratory activities resulting in more teacher demonstrations and less student conducted experiments;

· Restrictions on the use of facilities for non- curriculum related purposes. Schools may no longer be permitted to allow community use of facilities; and

· Increases in staffing costs due to underwriter imposed staffing requirements for particular activities or situations. Schools may be required to have more teachers supervise excursions than is recognised as being appropriate with current practice.

· A related cost increase has impacted on parents who choose to take out personal accident insurance for their children as well as relying on cover taken out by the school. 

Reasons for the increase in premiums

The following are among the factors that have contributed to the increases in costs to schools:

· The increasingly litigious culture that is emerging in the community is considered to increase the likelihood of future actions against schools;

· The fact that schools are involved with children in a significant way is seen as a factor that is likely to result in a higher rate of particular kinds of liability claims than in the general community;

· There is a long time lag associated with schools liability exposure - this could be up to 25 years of age as an individual has seven years after the age of eighteen to notify a claim related to childhood and some schools operate early learning centres that offer places to individuals under one year old. This timeframe can have a retrospective and future impact;

· Once a claim has been notified, the settlement process can often be drawn out over a number of years with inflation and other social impacts taking their toll;

· Some severe injury and molestation claims can prove particularly difficult for the underwriters to manage over a long period; and

· A significant number of liability claims (eg minor accidents) occur quite frequently and are of relatively low value -these tie up administration resources of the underwriters disproportionately.

The effect of these factors is a reluctance for underwriters to provide cover for schools. 

This reluctance, combined with the hardening market, results in -

· A lack of competition for the schools’ liability business. Ten years ago in Victoria, there were 10 –12 underwriters prepared to write liability business for schools. Today there are 3.

· A take it or leave it approach in relation to price (premiums and deductibles). 

· Potential reductions in the extent of cover provided, especially for schools that seek cover outside of a group scheme

Impact of Professional Indemnity Insurance (including Directors and Officers) for Independent Schools

Costs

The cost details of these insurance classes are as follows.

· The following table details the changes in the per pupil Premium, Number of claims and Value of claims for Professional Indemnity Insurance for schools in the AISV Group Insurance scheme during the period 1997 to 2002. 

	Year
	Per pupil premium
	No. of Claims
	$ value of incurred claims

	1997
	$2.20
	1
	$650

	1998
	$2.10
	1
	$4,500

	1999
	$2.10
	0
	$0

	2000
	$1.60
	2
	$92,769

	2001
	$1.94
	0 (as at Sept. 2001)
	$0

	2002
	$4.55
	Not yet available
	Not yet available


· The following table outlines the changes in the per pupil Premium, Number of claims and Value of claims for Directors and Officers Insurance for schools in the AISV Group Insurance scheme during the period 1997 to 2002.

	Year
	Per pupil premium
	No. of Claims
	$ value of incurred claims

	1997
	$3.26
	0
	$0

	1998
	$3.00
	0
	$0

	1999
	$3.00
	0
	$0

	2000
	$1.18
	0
	$0

	2001
	$1.65
	0 (as at Sept. 2001)
	$0

	2002
	$3.11
	Not yet available
	Not yet available


The significant cost increases in these insurance classes have occurred between 2001 and 2002. Neither the number of claims nor the value of incurred claims provides any justification for these increases. These increases are driven entirely by the nature of the insurance market in these areas. 

The Indemnity Market

The nature of the market for these classes has changed from a situation where a number of insurers permitted some small specialised and highly knowledgeable agencies to undertake underwriting to a situation where the underwriter now wants direct control over indemnity underwriting. This shift is due to the need to manage the risk exposures more directly and diligently. This is driven by the impact or potential impact of some high profile corporate collapses such as Enron, One-tel and Ansett and their flow on effects to professional service corporations (eg audit firms such as Andersen).

The consequence of this has been the need for the underwriters to have the capital base necessary to regain access to the very specialised knowledge and skills needed for effective underwriting in the indemnity market. The knowledge and skills required encompasses finance, securities, accounting, corporate law and investor relations.

Additionally the reserves of some parent companies were utilised to offer favourable coverage terms that did not always reflect the loss ratios of the indemnity business. Other world and local events require that these reserves be redirected to other areas. Thus this cross-subsidisation is no longer possible.

Impact on Schools

The above market conditions, coupled with the perception of the nature of the liability risks associated with schools (certainly not reflected in the claims history of the AISV Scheme) resulted in the indemnity covers being the most difficult classes to place with underwriters for 2002. The dramatic premium increases reflect this.

Schemes, arrangements or reforms that can reduce the cost and / or better calculate and pool risk in relation to Public Liability and Professional Indemnity Insurance (including Directors and Officers Insurance)

School specific

As part of their management approach to addressing these trends, schools will need to reduce their reliance on insurance cover by: 

· Providing additional resources for Risk Management programs and activities;

· Being prepared to take on more of the risk exposure by negotiating higher deductibles, reduced coverage or self insurance;

· Forming cooperative groups so as to increase buying power and bargaining potential in relation to terms and conditions – the AISV Group Insurance Scheme is a well established example of the effectiveness of this; and

· Forgoing traditional insurance and, in its place, investigating the feasibility of groups of schools creating and utilising one of the “Alternative Risk Transfer” methodologies (eg Discretionary Mutual Trusts).

These requirements will have varying impact on the resources available for the core educative process of the school or result in increases in fees for parents.

Broader initiatives

Tax Relief

Victorian stamp duty on liability and indemnity insurance is 10%. The astronomical growth in premiums for these classes has resulted in windfall gains to the State Government. Relief could be granted by capping the future total budgeted stamp duty revenue from future premiums at 2001 levels. This could be achieved by a reduction in the stamp duty rate applicable to premiums.

The supply of liability and indemnity insurance is a taxable supply. Legislative change that changes these supplies to GST-free or a concessional approach whereby GST is calculated on 50% of the value of the supply would have the effect of reducing the cost of these insurances to individuals and entities that are not registered for GST. This change would assist schools by contributing to the ongoing viability of small business or individuals that supply some specialised services to schools (eg. horse riding and other adventure activities).

Joint Communiqué Agreement (27 March 2002)

The twelve points constituting the Ministers’ Agreement of 27 March 2002 deserve thorough investigation and follow up. Those involved in this need to give close consideration to the particular circumstances of schools that are relevant to liability and indemnity insurance.

These circumstances include:

· The vast majority of people populating schools are children;

· Much of the informal behaviour of children at schools is consistent with such behaviour elsewhere and at home yet the community expects a higher level of care to be exhibited by schools - the reasons for and impact of this difference needs to be revisited;

· Some of the activities undertaken by children at schools have an inherent element of risk yet at the same time deliver significant educational and personal growth and development - these benefits should not be curtailed because of increasing insurance costs and restrictions on cover driven by factors in the insurance market outside of the school arena;

· Non-government schools are not for profit entities conducted for the benefit of children and the community; and

· Directors of the companies, incorporated associations, trusts, religious groups or cooperatives that conduct non-government schools and their associated activities are volunteers and receive no remuneration for their duties - the ongoing support and dedication of such people is essential for the viability of non-government schools.

· While some non-government schools are members of school systems (eg catholic school systems) or have formed a Group Insurance Scheme (eg the AISV Group Insurance Scheme, many non-government schools act on a stand-alone basis in relation to the insurance market. Liability and indemnity facilities relevant to these individual schools need to be considered.

· The current rate of increase in insurance costs and restrictions in cover will restrict the capacity of schools to deliver on their core business, namely the education of Australian children.

Further Initiatives

Other initiatives that might be considered include:

· Relevant binding alternative dispute resolution processes be developed so as to reduce the reliance on courts and the formal legal system;

· “No fault” approaches to liability matters be investigated - these should not however negate all of the common law rights of individuals;

· The capacity of individuals to understand, be aware of and accept the inherent risks associated with situations they freely enter into should be more significant factors in determining outcomes of claims; and

· A broad based community education campaign designed to address the growing litigious nature of the community and to enhance the importance of individual responsibility for actions be developed and implemented.
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