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COUNTRY WOMEN’S ASSOCIATION OF N.S.W.
SUBMISSION TO INQUIRY INTO PUBLIC LIABILITY INSURANCE AND PROFESSIONAL INDEMNITY INSURANCE
A major crisis confronting rural and regional Australia, ironically in this the Year of the Outback and less than six months from the end of the Year of the Volunteer, is the cost of public liability insurance. The impact of the rise in premiums or the inability of some organisations and businesses to find an insurance provider has already led to what had been integral events in a community’s annual social / sporting life being cancelled or so prohibitive in cost that they have been held for the final time this year. 

While such cancellations or limitations are felt immediately as having been withdrawn from the life of a community, the long term effects are even more devastating: the inability of individuals to contribute to their communities through their voluntary work; the loss of a community’s cohesion as its people increasingly lack areas of endeavour or enjoyment which traditionally pull or hold a town/village together; the loss of skills no longer able to be utilised across a wide range of voluntary offices; and the loss of personal identity for any who see their role as a volunteer within their community sidelined. 

Some of the costs of public liability insurance can be gauged in financial terms; others, perhaps even more important ones, can only be measured indirectly in those terms. All are having already a definitively negative impact on life, particularly in small and isolated communities and the consensus is that without some form of government regulation of the insurance industry, the current crisis will become a catastrophe.

(a) and (c) THE IMPACT OF PUBLIC LIABILITY INSURANCE FOR SMALL BUSINESS AND COMMUNITY AND SPORTING ORGANISATIONS:

In the short time our Committee has been working on this Submission, it has become very evident that this impact is being felt right across New South Wales and, reasonably, we think, the experiences of this state can be assumed to be impacting similarly across Australia.

The immediate impact comes in two parts: (i) the increase in premiums particularly for the current year which makes the viability of some small businesses and most sporting and recreational clubs at best questionable, at worst prohibitive; and (ii) the impact on organisations and communities which are refused cover by insurance companies, leading to cancellation of events that in many cases have become part of a community’s culture and social fabric.

(i) A quick run-through of some of the increases in premiums received by organisations demonstrates the sheer impracticality of some of these continuing. Three Golf Clubs across communities ranging in population from 250 to 1500 have had their public liability insurance premiums increase to $7 000, $10 000 and more than $12 000 respectively. The first mentioned has a 9-hole course, sand greens, small clubhouse and is maintained exclusively with volunteer labour. Their members see little alternative to closing the doors of the club. The second has a club house which opens 3 nights a week and whose existence as a sporting organisation in a rural village of around 350 is made possible again by the services of volunteers. They are seriously considering if their continuing is practicable or even possible; the third club had to call on financial reserves to meet its commitments last year. The consensus of members at the moment is that the club will close.

Arts Councils, which in isolated communities exist only through the great goodwill of their members and which are usually kept afloat through those members not seeking to be reimbursed for much of the costs incurred even in running one competition a year, are voting themselves out of existence. These are the organisations that enable rural and regional people to see perhaps one major production a year, through the work of larger Arts Councils, based in Regional or urban centres. When a local group applies for a grant to bring a production hundreds of kilometres to an area, it is done on a cost neutral basis. The financial reserves for many of these local groups are non-existent. The increase in premiums has meant that such bodies simply cease to exist and so do the opportunities to view plays, listen to live orchestra, see dance ensembles, etc, for the community and its youth.

When a one-day Fair, whose main attractions are stalls manned by volunteers and whose profits are to go to community projects, finds it attracts a premium of $1300 to be staged, one understands why that function has been held for the last time – though it has been part of that community for more than two decades. The same Fair was refused public liability insurance to cover a working dog jumping competition and horse riding events though it took place in the heart of the Man from Snowy River country! 

Other bizarre examples are the television-newsworthy story of the boy who tried to make some pocket money by selling flowers out the front of his house and being told his local council wanted $500 to indemnify him; the annual Sea Food and Sail Festival that was cancelled because the organisers could not meet an increase in premiums to $50 000 for one day’s festivities; the cancellation of Christmas Carols and a Street Fair last year, through a demand for $5 000 premium for a few hours. These are only a sample gathered in less than a week from a handful of people – the problem is obviously a huge one.

The most poignant effect of the current climate of litigation has come from Nursing Homes and Hostels. Elderly people in these places are now prevented from contributing to their communities by such small responsibilities as arranging flowers, setting tables, tidying sitting rooms. For fear they cause an injury to another party when so doing, they have been told they are not to do these things. The result? They feel useless, a burden, their existence basically pointless. Perhaps they ought to sue our whole society for the resultant loss of self esteem and feelings of being contributing, worthwhile human beings.

(ii) Not only sporting, social and community organisations are finding it impossible to get cover for events, small businesses are being refused the renewal of their public liability cover unless they are prepared to transfer all their insurance policies to the one provider. So it is that some rural property holders are either hoping no one is injured or killed on their land or are foregoing bonuses gained through years of working with an insurance company and transferring their portfolio to ensure they are covered for public risk. The community groups which have had to cancel their events or have had to vote themselves out of existence range from the committee organising a large regional centre's annual Street Procession, long a part of a weekend of family entertainment, involving a local Zoo and the city's Racecourse Committee, among others – no street procession this year, because cover could not be found. In another regional city, the Community Mental Health Association has ceased to be; a camping holiday for kids, under the auspices of the Epilepsy Association has been cancelled, the different groups responsible for each unable to find cover. It appeared the Federal Government became concerned with this problem, though it has been warned about it for around three years, only when there was talk of the premiums to indemnify Anzac Day Marches doubling to $20 mil and threatening the cancellation of such ceremonies. Yet the damage is widespread and often borne by those groups and communities who already perceive their powerlessness in a society which lauds winners, not participants.

(b) and (c) THE IMPACT OF PROFESSIONAL INDEMNITY INSURANCE, INCLUDING DIRECTORS AND OFFICERS INSURANCE, FOR SMALL BUSINESS:

The average increase in premiums for both Public Liability Insurance and Public Indemnity Insurance has been 28% so far this year. Office holders in social and sporting organisations have been known to lose their homes if they have not carried Directors and Officers Insurance.

Even in organisations which are incorporated and come under the umbrella of a central body, such as local Garden Clubs incorporated with the Garden Clubs of Australia or local Show Societies incorporated with the ASC, individual directors or office bearers tend to take out insurance to protect them in case of being sued. This extra insurance is usually covered by the local organisation and is an added financial burden placed on it. When such organisations are well resourced financially, the costs do not seem prohibitive; when the organisations are village based and have few resources, the extra costs become prohibitive; now with increased premiums office bearers are even more difficult to find. 

An important, often overlooked impact of the increasing reluctance of people to become directors or office bearers is the loss to that community of those skills. Individuals are also lost to community life, with the richness of their experience and expertise. Again, the loss is increasingly to be seen with the fragmentation of community life and image.

On small business, there are the impacts of the aforementioned refusal of insurance companies to provide public liability insurance if this is the only policy taken out with the company and the increase in premiums when such cover is included. When a carpenter in a country town finds his premiums have increased in a single year from $500 to $1 100, a real instance, he has to decide if it is worthwhile to continue in business. In the average country town, the carpenters are not the leaders in earnings. When a horse riding business finds its cover now costs $ 2400 for the year when previously it had difficulties meeting a cost of $1 500, and has made no claims against the policy – the family is unable to allow the business to continue. When a person carrying on a rural business finds cover no longer available, he does not have the choice of continuing or not – he simply closes his doors – again another real instance.

With such closure is not just the loss of those facilities to their towns, but also the loss of jobs with their wages and spending money previously available to the town's other businesses. There is too the loss of identity of those job holders (we still ask, "What do you do?" or "What line of work are you in?" when we meet people for the first time), the possibility of residents moving away in search of work, etc, as well as the loss of a business that often attracted visitors to the area. The loss of expertise and experience are again costs as the result of such insurance decisions.

Another insurance factor that impacts on insurance costs for small business is the demand that anyone applying for a government contract must carry public liability cover to between $10 and $20 million. The cost of such cover for the average small business has been estimated at $15 000. When a contract is worth only $20 000 such premium costs are unrealistic and impractical. Again, the small business misses out on work because it realistically realises it cannot afford to bid for such contracts – again often leading to the running down of such businesses, the consequent loss of jobs, etc, etc. While such premium increases are undoubtedly galling for big business, they are more easily absorbed or passed on to customers; neither of these options is realistic or affordable for the average small business. Proportionately small businesses have been paying far higher premiums than big business in past years; now they simply cannot afford the new increases in many cases.

(d) REASONS FOR INCREASE IN PREMIUMS FOR SUCH INSURANCE:

All those with whom this problem has been discussed by our members agree there is a number of reasons for the current increase in premiums, some with their roots in managerial practices of years past, others of recent origin, but all combining to decimate rural communities particularly and within them, the volunteer organisations which so often provide the cohesion and unity of those communities. 

There appears to be general agreement that in the past premiums have been kept unrealistically low for the purpose of competition. There is the same level of agreement even among insurance brokers that we are now paying for poor management in the past by insurance companies. This should not need spelling out in light of the practices by HIH and FAI that have come to light so far. The blame is often sheeted for the concerns and failures of insurance companies to the events of 11th September, but events were shaping before then which reflected detrimentally on such businesses. Peter McCarthy, Director General Insurance, at Ernst & Young, told an insurance industry conference three years ago that reserves in insurance company balance sheets were up to $1bil less than they should have been to meet claims. He updated the amount to $3.5bil last year. Again, when government decided to move away from the responsibility of owning insurance companies, the mantra of greater competition, lower costs was invoked. Can anyone cite a major business undertaking in which privatisation has resulted in lower costs for the average consumer?

As a society we have become less willing to accept blame for our actions, responsibility for our lives. The blame culture comes from the highest positions in the country. Are we ever likely to hear of a government minister who admits simply that he/she was wrong? Always there is someone else to blame. In business, social responsibility has given way to the rights of the shareholders. A company does not accept its actions were antisocial, preferring to slant blame to the needs of the shareholders. We have become a society where money is more valued than integrity. We are also followers of the American way – in litigation as in much else.

Not so long ago, if someone had a fall and suffered an injury, it was put down to having been an accident (something that happens, literally). Not any more – a fall in a street results in suing the local council; running after a cricket ball and crashing into the boundary fence is followed by an action against the Cricket Association and the local council; a woman has her life saved, but in the urgency of the crisis she ends up with a scar on her arm; is she grateful for her life? Of course, but feels DISFIGURED by a scar about 11/2cm long on her arm, so sues the practitioner who saved her life. A person who is unknown to a householder trips in the unfamiliar yard and sues. Much of the damages sought are for the intangibles – loss of future income (in an age of 6-7% unemployment!), trauma, pain and suffering. Because such claims not only receive time in court but are also given considerable publicity and too often credence by a jury or judge, resulting in damages that even the legal profession is amazed by, they become a contagion and give rise to other similar claims. Too often, too, insurance companies appear willing to settle even outrageous claims out of court because of possible adverse publicity and/or simply to have the business over and done with.

The role of greedy lawyers has already been recognised by the banning of advertising by such "ambulance chasers". There is still the "no win, no pay" ethos among some of the legal profession, though, that gives rise to the litigant feeling there is nothing to lose and a great deal to be gained by bringing an action.

Conversely, many of the rises in premiums have been imposed where there have been NO claims in the previous 12 months or, if there have been, they have been settled according to the terms of the policy with no legal action involved. Perhaps the lawyers are being painted blacker than their real role deserves.

While the role of the lawyer may not be as central to the rises as has been popularly suggested, there is no doubt that juries and judges have contributed to costs with their sometimes exorbitant pay-out decisions. Millions of dollars in compensation for a caning two decades previously? Hundreds of thousands of dollars to litigants who have even admitted to being under the influence of drugs and/or alcohol at the time of the event? How do millions of dollars compensate for the loss of a life, especially a child's? Is "emotional suffering" measurable in dollar terms? Payment for counselling certainly, but who knows what a child's life may have brought to a person? How can anyone believe that breaking your wrists when you fall in a sports court is worth more than $180 000? Such amounts are only a tiny fraction of the moneys being awarded sometimes for sheer stupidity, such as climbing OVER a fence at a lookout and subsequently falling down a cliff face. The judge in his judgement found that though there were warning signs and the probable result of standing on the cliff top would probably be a fall and that though there was a fence, IT SHOULD HAVE BEEN HIGHER. One wonders if thirty feet high would have deterred this particular thrill seeking litigant.

(e) SCHEMES, ARRANGEMENTS OR REFORMS THAT CAN REDUCE THE COST OF SUCH INSURANCE AND/OR BETTER CALCULATE AND POOL RISK:
Ian Armstrong, NSW MLA, Member for Lachlan, has been agitating for government action on these matters for some months. In the process he called two public meetings, at Cootamundra and Forbes, where those in attendance unanimously endorsed the following general proposals: a cap on payouts to $4.5mil; no recoverable damages for smaller claims, for example those under $36 000; protection for all volunteers provided no payment for service is involved; protection for non-profit community organisations operated for local community, sporting, etc, purposes.

The National Party in Victoria has proposed that charity groups and volunteers should be exempt from legal action in negligence claims.

There is general agreement among our members for a cap on claims payouts, perhaps to the level of Workers Compensation and/or Compulsory Third Party. A cap on loss of earnings, set at a weekly level, was endorsed. In every instance there has been agreement that there should be no lump sum payouts, but that compensation should be structured and/or in the form of a pension. To introduce this, a change would have to be made to Federal tax laws that often preclude the use of structured settlements. Huge pay outs should have conditions attached of being administered by a trust, not a family, as often we citizens lack the acumen and expertise to avoid the traps inherent in handling huge sums of money (even the professionals have difficulty).

No claims should be allowed where a litigant has been drunk, using illegal drugs or committing an offence when he/she suffers injury.

Strict limits should be set on compensation for "pain and suffering"' or trauma. Compensation for counselling costs should be set. 

A "No fault, no claim" clause should be part of every Public Liability contract. If an injured party cannot prove an authority had not complied with prescribed standards or was clearly negligent then there can be no claim.

A cap to be placed on costs charged by the legal system to represent a plaintiff – the "no win, no pay" clause to be banned.

The statute of limitations on an action for compensation to be inviolate (not removed as in a recent case by appeal to the High Court).

The introduction of self-insurance for like-minded organisations, such as the current move by the NSW Club Industry might help. Some local councils have already introduced this as have MacDonalds franchisees in Victoria. 

Finally, perhaps the most difficult reform/change of all, the re-organisation of the various regulatory bodies of the insurance industry at State and Federal levels. No fewer than THREE Commonwealth bodies "regulate" the insurance industry in Australia. The Australian Prudential Regulation Authority is supposed to regulate insurers, though there has been some doubt of its efficacy expressed in current enquiries into the industry; the Australian competition and Consumer Commission is responsible for competition issues within the industry; and the Australian Securities and Investment Commission administers consumer protection provisions under the Trade Practices Act. The NSW Government has legal advice that unless the Commonwealth amends the Trade Practices Act lawyers on behalf of clients can pursue personal injury compensation cases under contract law.

The maze of partisan Commonwealth, State and legal systems will be difficult to negotiate. Can lawyers be compelled to use mediation and arbitration instead of tying up the court system? Will the Federal Government move to implement fully the recommendations of the HIH Royal Commission? Will APRA become effective and function as it is supposed to? Will the Commonwealth Government be brave enough to reintroduce regulatory practices to the insurance industry? Attitudes to litigation have to be changed at every level of society.

