Liabilty Insurance Submission

“…in a society so different, we must move in a very different direction.  It’s superficial and erroneous to accept conclusions which were reached in a different society, and not to consider the reasoning that led to those conclusions.  Chomsky.

I refer to your invitation to all for submissions in respect to this matter, and am pleased to have the opportunity to participate.
 

My qualifications in the area are that I am a practicing solicitor, who has around 12 years experience working for insurance companies (in-house, and as a private solicitor), plaintiffs (in particular in my current practice), and more generally, I have advised over 3000 people in the course of my contract work as a legal adviser in civil legal aid clinics and community legal service clinics.  
 

I have further conducted extensive research into the history and philosophy of compensation principles as a matter of private interest, for over 10 years.

 

Submission
 

To be frank, and to cut to the chase of this whole affair, the only solution is to revisit the compensation principle itself.  The principle was developed a long time ago, before industrialisation.  Best expounded by legal commentators of the seventeenth century, the compensation principle the subject of this whole stuff up is this:
 

"The fault creates the obligation to make good the loss.... By a wrong here, we mean every fault, whether of commission or ommission, which is in conflict with what men ought to do , either generally, or by reason of a special quality.  From such a fault, if damage has been caused, an obligation arises naturally, namely that it should be made good."  (Grotius - natural lawyer)
 

Or in the words of a predecessor of our own legal system,
 

"Now as all wrong may be considered as merely a privation of a right, the plain natural remedy for every species of wrong is the being put in possession of that right, whereof the party injured is deprived"  (Blackstones Commentaries on the Laws of England (1627)).
 

That is the principle of our liability laws, in development - at a time, it should be added, when to do harm to ones neighbour, one had basically to trod over to the serf next door and snot him.
 

It is however, the legal principle that we live with today, post industrialisation.  
 

That the principle is a disaster in our modern context is not in question.  One need only look at your average house, car or business insurance policy.  What are you insured against?  Fire, theft, earthquake, storm, legal liability....Legal liability!  What is that doing in an insurance policy?  
 

It is there because the operation of the law of this country is something to be insured against.  Res ipsa loquiter.
 

Then look at the myriad of compulsory insurances and no fault schemes that have been developed to combat the effect of the principle.  
 

Lawyers have profited massively from this principle for way too long.  If the law was instead, that there is no legal liability other than to be penalised to the extent of the wrong (not the extent of the loss), then most of us lawyers would lose income.  Take away the compensation principle as it currently lives -  for example - You take your eye off the road and glance a mercedes.  You pay $500.00 to the owner of that car as a penalty for your wrong.  Not $60,000.00 for the extent of the damage.  Liability insurance need not exist.  The penalty is referable to the wrong.  You insure yourself against other peoples inadvertance for the balance, not hope that they are insured or pecunious, or otherwise capable of long-suffering to pay over time.
 

The civil law has not evolved.  (Definition of the circumstances in which one might be liable has (Donoghue v Stevenson)).  The criminal law has (lets look at the financial circumstances of the intentional offender before we fine him).  But the law civil law still says if you accidentally cause harm you pay the full extent of the loss.  It has not evolved.  And yet the principle is founded on no moral or economic footing other than what seemed right centuries ago, and this is the reason for the myriad of insurances and no fault schemes that we have today.
 

It is also the reason why taxi drivers and anyone else you speak to says "I can't believe that so and so got $X hudred thousand for tripping over this or that".  It is also the reason why your Committee is sitting down to try to work out why the Oodnadatta Easter Hat Parade can't go ahead this year because of the cost of liability insurance.
 

Contractual liabilities are different.  There is no reason why the free market cannot assume liabilities and take insurances for those sorts of breaches.  
 

But in the law of non-contractual relations between people, there has been an ignorance of what the law should be for way too long.  
 

And so my submission is, broaden the inquiry into how to best overcome the compensation principle itself.  Issues will include the power of the Commonwealth in this area, the replacement of the current regime with self insurances, and a massive rebellion by the legal profession.  The matter has however been taken seriously by some academics such as Proffessor Attiyah, of England.
 

It is a serious issue to which there is a common sense answer - it's just that the answer means overturning a really old legal principle,ie, that the penalty for an accidental wrong is the extent of the loss. Penalise people as if they do not have insurance and according to what seems fair, and there is no need for liability insurance.
 

It would be weak for us to ignore the fundamental wrongness of the very principle of compensation. It would be wrong to not lead, and to go the American Way - or continue to make patches to cover a quilt that has already rotted.  
 

It would be right for the Committee to take this opportunity to clean up the whole show and broaden the Inquiry into one as to the best method of self insurance - simultaneously demolishing the compensation principle.
 

I would be pleased to share with the Committee further materials on this topic if the Committee is inclined to look at this angle.
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