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Mr Peter Hallahan (Secretary)
Economics Committee

Australian Senate,

Parliament House,

Canberra   ACT 2600

April 15th, 2002.

Dear Mr Hallahan,

Re: Inquiry into public liability insurance and professional indemnity insurance. 

Thank you for your letter of April 10th. MIPS does not seek to make a detailed submission but offers the following by way of comment. 

1. The Problem.

MIPS was formed in 1988. In our experience, the claims rate (number of claims reported per thousand doctors per year) roughly doubled between 1980 and 1990 and roughly doubled again between 1990 and 2000. Whilst still climbing, the rate of growth in the number of claims has flattened since the mid-1990s, but the percentage of claims we settle with a payment to the claimant has gone up from around 50% to over 60% in that period. We ascribe that to the introduction of “no win - no fee” arrangements by plaintiff lawyers. As their own profitability is on the line, those lawyers now accept only clients who have a reasonably high chance of “winning”.

Litigation costs (expressed as a per-claim average) have almost trebled over the same twenty-year period. This is a result of both higher process costs (legal fees, medical expert report costs, etc.) and higher awards and settlements. 

The compounding effect of more claims by number and an increasing average cost means gross claims costs have increased (per thousand doctors per year) by a factor of between ten and fifteen over the last twenty year. 

Our subscriptions have reflected this. MIPS commenced to trade as an independent company in 1998. Prior to that we were a subsidiary company of the Medical Protection Society (UK). 

An actuarial review in early 1999 stimulated our decision to move to a position of genuine full funding – which MIPS takes to mean having sufficient reserves to provide fully for the current value of:
- reported claims, 
- reported incidents assessed as likely to lead to claims, and 
- Incurred But Not Reported (IBNR) liabilities. 

The “Call” we imposed on our members in late 1999 was sufficient in itself to render MIPS “fully funded”, as is evidence from our 1999/2000 and 2000/2001 balance sheets, which can be accessed on our website at www.mips.com.au. 

Since then, subscriptions have needed to be set only to meet the actuarially assessed risk of the year ahead. In each of 2000/2001 and 2001/2002, subscriptions increased by 15%. We have not yet finalised our rates for 2002/2003 but the increase for non-procedural members is likely to again be about 15% and a bit higher for members who perform surgical procedures. 

There is no sign that the trend to 15% compounding annual increases will decrease as these recent rate rises are driven by the anticipated increase in new “risk” to be funded. There is no back-funding element in our subscriptions (ie, no surcharge to fund currently under-funded past-incurred liabilities) and no element to fund HIH losses (as MIPS had no direct exposure to HIH). Further, our rates for 2002/2003 will not be as affected by rising reinsurance costs as it might affect other medical defence organisations, as being fully funded, we can afford to retain most of our member’s risk ourselves
 and take out only “catastrophe” insurance. Thus even a substantial increase in our insurance costs for 2002/2003 will have only a partial knock-on effect on the subscriptions we charge.

For MIPS, the “problem” is not our own financial viability. We are properly funded, with a substantial prudential margin. As stated earlier, our balance sheets for the last two years show that we take up, as liabilities not just the current value of reported claims and events, but also an actuarial valuation of the current value of unreported incidents (IBNRs). The figure we take up for the unreported incidents is the figure the actuary assesses at the 75% confidence level, which is the level that APRA will shortly require of registered insurers.

Some other of the medical defence organisations which would show a technical deficiency on their balance sheets if they fully accounted for their members’ unreported incidents. 

It is therefor not MIPS itself but MIPS members who face the very real problem of rising indemnity costs outstripping both ordinary inflation and the less-than-Cost-Of-Living increases applied to Medicare Schedule fees in recent years. It is only now that the community is starting to perceive the perverse effects of a more consumerist and more litigation-prone society. Doctors have a choice. Short of civil conscription, they cannot be forced to stay practising in disciplines on which very large annual rises in indemnity costs are being imposed. For example, “O&Gs” (Obstetricians and Gynaecologists) are in rapidly increasing numbers dropping the “O” and continuing in practice just as “G”s. On our figures, in NSW, that saves them over $50,000 per annum in indemnity costs.  


2. Reform.

There are four areas of potential reform.

2.1 Administration-of-Tort-Law Reform

Court-supervised timelines for litigation, compulsory mediation, and a range of other measures have already substantially improved the efficiency of the litigation process. For example, in the County Court in Victoria, Judge Wodak very effectively supervises and drives the Medical List. Few cases (about 2%) proceed to trial, and most cases are resolved within one year of commencement of the action. That certainly avoids the huge costs involved in trials. But there are now few new steps which can be taken to make the litigation process more efficient.

2.2 Compensation Reform

NSW’s Health Care Liability Act (2001) has reduced the level of compensation available through civil litigation. The savings achieved under that Act though are entirely at the cost of the plaintiff! The costs of process (legal fees, etc.) are not substantially affected. 

Any compensation system in the ultimate must find a balance between Equity and Affordability. 

Equity, as a legal principle, translates in litigation to the principle of Restitution. That is, if someone has been damaged as a result of another’s negligence, he or she is entitled to be restored financially to the position they would have been in had the damage not occurred. That means, for example, if a 35-year-old (eg) Merchant Banker with an income of $500,000/year suffers a severe stroke as a result of anaesthetic negligence and can never work again but has a normal life expectancy, he or she has a right to receive a sum of money to compensate for loss of earnings, based on that $500,000/year and then indexed, through to age 65. The alternate approach is to determine compensation not on the basis of restitution but on the basis of need, and to treat it not as “compensation” per se, but as “support”.  That is the approach taken in most statutory compensation schemes (eg,WorkCover and TAC) which provide a level of income support and meet necessary care costs, as and when they arise, for as long as they are needed.

2.3 A Statutory Medical Accidents Compensation Scheme.

The assessment of medical accidents' compensation through civil litigation is an arcane, expensive, slow and outdated system. It is grossly cost-inefficient as for every dollar that actually reaches the injured patient, almost a dollar is consumed in the costs of the process. To explain, the almost 50% that is consumed by “process” is composed of both the plaintiff and defendant’s costs in cases where the plaintiff receives a settlement or award, and the defendant’s costs where the plaintiff abandons the claim after considerable defence costs have been incurred or where the case runs to trial and there’s judgment for the defendant. The principle of “adverse costs recovery” is a nonsense when defence costs are hundreds of thousands of dollars and the plaintiff is impecunious. In “no win – no fee” arrangements, if the defendant is successful, the plaintiff’s lawyer walks away unpaid but with no responsibility to meet the defendant’s costs.

A statutory medical accidents' compensation scheme could sit alongside existing statutory workplace accident and transport accident schemes. A Medical Accidents Compensation Tribunal could resolve disputes as to eligibility for, or the extent of, compensation. The latter should be chaired by a judge and operate on an inquisitorial rather than an adversarial basis.  The scheme could either be strict-liability/no-fault or fault-based. If the latter, it should be funded by the parties, as with civil litigation. If the former, it should either be government (ie, tax) funded or funded by a flat levy on all health providers, hospitals, etc.

2.4 Professional Indemnity Reform.

Australia is fortunate in that most of the medical defence organisations (MDOs) are both well run and (now) properly funded. However, the largest MDO has a significant problem arising from a number of factors such as the HIH collapse, the rise of reinsurance costs post Sep-11 and the “bubble” of claims notified immediately before promulgation of NSW’s Health care Liability Act (2001). It would however had been better able to weather those storms (as did most of the smaller MDOs), if it had in the past ensured better funding of its members’ unreported incidents. 

It is said that the IBNRs cannot be assessed with sufficient accuracy to give confidence of proper funding. MIPS believes that we could provide greater certainty of financial security if there was an absolute statute of limitations of five years or so, dating from the date of injury, not the date of awareness of the proximate cause of the injury, and absolute even for infants (ie, not starting from the age of acquiring legal maturity). The MDOs would then be able to rule off their books (say) five years after each membership year and know that no new claims can then be reported, and need funding. That position could be softened if patients who want to make claims “out of time” were able to make a case to the Medical Accidents Compensation Tribunal justifying why the claim needed to be brought out of time, and, if accepted, that claim was then funded from a separate pool, and not by the doctors’ indemnifier. One of the reasons the MDOs got into trouble in the 1980s and 1990s was because they did not adequately provide for unreported incidents and because very late reported claims are often the multi-million dollar ones (eg, cerebral palsy claims commenced when the child is in his or her teens).

Capping of compensation will certainly reduce indemnity costs but could introduce inequities. It is essential then that there be a “safety net” that is community/tax-payer funded, to ensure that the needs of the severely handicapped are met whether or not they can find not only someone to blame, but someone with a “deep pocket” behind him or her able to pay.


There are many that argue that taking away the keys to the Courtroom would be a denial of a fundamental “right”. Having the “keys to the Courtroom” is meaningless unless a successful plaintiff is assured an award or settlement will be met. That implies compulsory, regulated insurance, which simply continues the perverse effect of rapidly escalating insurance costs being driven by rapidly increasing (and successful) demands for compensation. One very lateral approach to the problem would be to allow access to civil litigation only to seek compensation for non-economic loss (general damages, compensation for loss of the amenities of life, etc..) with a statutory cap on the maximum amount a court could award, and very limited heads of economic loss (home alterations and the like), and that care and income support be provided exclusively on the basis of need though existing programs, such as Medicare, public hospitals and social welfare. Needs-based support is more equitable than fault-based; litigated compensation for non-economic loss gives would enforce accountability and give injured patients their day in court.

Yours sincerely,
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DR PAUL NISSELLE

MB BS, FRACGP
Chief Executive.
� We have a substantial self-insured retention for both our “Excess of Loss” and our “Aggregate” insurances





