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The Secretary










23 March 2004

Senate Economics Legislation Committee

Room SG.64

Parliament House

Canberra ACT 2600


Dear Secretary

Request for Amendment to the New International Tax Arrangements Bill 2003 (the Bill)

1. I act on behalf of The Redundancy Payment Central Fund Limited ACN 007 133 833 (known as “Incolink”).

Overview of the Incolink Funds

2. Incolink is the Trustee for two building industry redundancy funds (the Redundancy Payment Central Fund and the Redundancy Payment Central Fund No. 2).  I refer to these as the “Current Funds”.  Incolink is establishing two new funds (the Redundancy Payment Approved Worker Entitlement Fund 1 and the Redundancy Payment Approved Worker Entitlement Fund 2) that will be Approved Worker Entitlement Funds for the purposes of section 58PB of the Fringe Benefits Tax Assessment Act 1986 (the Act).  I refer to these as the “New Funds”.   I refer to these funds collectively as the “Incolink Funds”.

3. The objective of the Incolink Funds is to provide redundancy benefits for members.  Members are employees in the building construction and allied industries.  Employers make contributions to the funds based on the number of employees they have.  This cash is then invested and used to provide members with benefits during periods of redundancy.  Copies of the trust deeds are available if you require.

4. The Current Funds pay no tax as trust beneficiaries are presently entitled to all the income and all those beneficiaries are tax exempts, being unions and employer organizations.

5. The New Funds are prohibited from using income in any way other than to employee members.  That is, the Trustee will be taxed on the net income of the New Funds at the top marginal individual rates as income subject to tax under Section 99A of the Income Tax Assessment Act 1936.

Our Requested Amendment

6. On behalf of Incolink I request that the Bill be amended so that funds such as the Incolink Funds can be investors in pooled investment funds (PIF) without jeopardizing the ability of the PIF to claim exemption from the Foreign Investment Fund (FIF) tax rules.

Currently Proposed FIF Exemption

7. Pooled investment funds currently have to deal with the complex FIF tax rules to determine their taxable income.  One of the matters covered by the Bill is an exemption from the FIF rules for certain investors.  The exemption in the Bill will apply to:

· complying superannuation funds;

· certain investments of life insurance companies; and

· interposed fixed trusts where, essentially, all of the entitlements to income and capital of the fund are held by complying superannuation funds, or the interest is of a certain type held by a life insurance company.

8. The underlying reason given in the explanatory memorandum to the Bill for the introduction of this exemption is to better target where the FIF rules apply.  It is felt that superannuation funds are less likely than individuals to bias their investments towards foreign equities to obtain a tax advantage.  It is stated that, in part, this is due to the lower tax rate applied to superannuation funds and the lower capital gains tax discount available to them.

9. For a PIF to take advantage of this proposed exemption from the FIF rules it must ensure all its investors satisfy the third test specified above.  If one of its investors does not qualify then the exemption will not apply to the PIF.  (There is an exception that allows for a certain level of non-complying superannuation funds to have fixed entitlements in the pooled fund, provided they were qualifying superannuation funds when they acquired their interest.)

Status of Incolink Funds in Satisfying Proposed Current FIF Exemption Criteria

10. The status of the Incolink Funds does not satisfy any of the tests set out at 7 above.  That is, the Incolink Funds are not complying superannuation funds or life insurance company investors.  This means, as currently drafted, the proposed FIF exemption will not apply to any PIF of which the Incolink Funds are investors.

Potential Impact for Incolink Funds of Currently Proposed FIF Exemption

11. The impact for the Incolink Funds may be that they are prohibited from being investors in some PIFs.  This may result in restrictions on the spread of investments the Incolink Funds can readily access.  Additionally, as complying with the FIF rules can be a time consuming and costly exercise, the fees charged by fund managers that are not exempt from the FIF rules may be higher than for FIF exempt funds.  This will clearly put the Incolink Funds at an unfair financial disadvantage compared to superannuation funds and life insurance companies.  There is no reason why the Incolink Funds and similar funds should suffer such a disadvantage given the stated purpose of the proposed FIF exemption.

Rational for Requested Extension to the Proposed FIF Exemption


12. Given the underlying reasons stated for the FIF exemption being introduced, I believe there are solid grounds why our request to extend the FIF exemption in the Bill to PIFs where investors include such funds as the Incolink Funds should be granted. 

13. That is, there is no tax incentive for the Incolink Funds, or like funds, to bias investments towards foreign equities.  This is the case even though the New Funds will not be entitled to the lower superannuation tax rate.

14. Due to the nature of the Incolink Funds, investment decisions are made without regard to the tax outcome.  The income and gains from investments will either effectively be exempt from tax for the Current Funds, or taxed at the top marginal rate for the New Funds.   Capital gains made by the New Funds will be fully taxable, that is, no discount.  Accordingly, there is no tax benefit in the New Funds making capital gains rather than receiving income.

15. The FIF rules are essentially designed to tax increases in value as income rather than capital gains.   As the tax to the New Funds on capital gains is the same as on income there is no incentive for these New Funds to bias their investments to those that generate capital gains rather than income.

16. Additionally, the Current Funds do not pay tax and, hence, tax savings do not bias investment decisions. 

17. The entire purpose of establishing the New Funds is to provide benefits to members whose income ceases because they are made redundant.  The nature of the building and allied industries are such that redundancy is a common occurrence.  If these funds did not exist those people made redundant would need to seek financial assistance from other bodies, including government funded bodies.  Accordingly, these New Funds are providing a service that directly benefits the entire community.  Therefore, as well as the fact that there is no capital gains tax benefit to be obtained, the nature and purpose of these funds is such that they are not tax driven in the investment decisions to be made. 

18. Agreeing to this request will assist in maintaining equity, fairness and simplicity in the tax system.  Additionally, I can see no public policy reason for not agreeing to this proposal, and in fact the reverse is true, given that public policy in tax matters includes having a fair and equitable system for all.

19. I understand that considerable time and effort was put into the development of the exemption as it is currently drafted.  The outcome of that work was such that for the reasons expressed in the Explanatory Memorandum, it is believed the FIF rules do not need to apply to complying superannuation funds and certain investments by life insurance companies, as they do not have a tax bias for making investments in FIFs.  If this conclusion is valid for those categories of investor it would also seem to be valid for funds such as the Incolink Funds.  Accordingly, as much work has already been done in this area, it may not be a significant exercise to show that the exemption should be expanded to also apply to the Incolink Funds.

If  you have any questions relating to this submission please do not hesitate to contact me.

Yours faithfully

Andrew Binns
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