LIST OF RELEVANT SPEECHES

MASS MARKETED TAX SCHEMES – SENATE COMMITTEE EXAMINATION

	DATE
	TITLE
	DESCRIPTION OF RELEVANT PARTS

	
	
	

	12/06/98
	“Beware the Magic Pudding”

(Commissioner’s address to Conference held by the Australian Society of CPAs)
	· Factors that might indicate to the ATO that deductions not allowable (limited and non-recourse funding, no funds committed, etc) singling out the financial arrangements that result in no risk

· treating 221D variations as a source of intelligence about emerging tax effective planning

· that ATO would be informing participants that deductions were not allowable

· substantial reduction in penalties for taxpayers coming forward in response to our letters

· having an agreed test case being heard in the Courts if promoter agreed

· introduction of Product Rulings

Also suggestion that investors:

· were unaware of full impact of the financial arrangements and the level of funds genuinely available for the underlying activity

· believed wrongly that investments sanctioned by the Tax Office or ASIC because of offering through a prospectus

Acknowledges need to address issues as they emerge and before they get out of hand – delay adding to the disruption to those that invest.

Outlines ATO’s approach and role – community perspective

	
	
	

	30/06/98
	“Walking the tightrope”

(Commissioner’s address to Monash University, Law School Foundation Lecture)
	Details Tax Office approach:

· Best practice capacity to analyse and synthesise vast sources of intelligence

· Provide systemic solutions

· Leveraging off ATO internal information, external business databases and networks and alliances and HWI project.

· Focusing on key risk persons, key risk areas

Discusses administrative problems of mass marketed tax schemes:

· Large number of participants

· A strategy by promoters of persuasion of senior bureaucrats and politicians

· Large number of complaints – Ombudsman inquiries

· Getting cases to the Court

Examines issue of retrospectivity.

Discusses community perspective.

	
	
	

	11/08/98
	“Tax is in the Air”

(Commissioner’s address to Chartered institute of company secretaries)
	Outlines how Tax Office is prepared to work with promoters to get an early Court hearing and defer action to raise assessments and seek to recover.

Outlines development of the public and private ruling system (focus on Bellinz).

Otherwise same ground covered as above.

	
	
	

	19/11/98
	“A New Tax System – Changing Cultures”

(Commissioner’s address to Chartered Accountants in Business Congress 1998)
	Addresses the culture of aggressive tax planning:

· Tax effective investments resulted in excess of $1b of deductions in 97 income year

· Practical effect of arrangements is to give a tax benefit to the investor which exceeds the cost of their direct investment.

· Employee Benefit arrangements discussed – several hundred million dollars flowing to NZ non-complying superannuation funds

· Structured financial products – esp. structured option arrangements which produce a loss irrespective of  which way the market moves - $4000 outlay gives investor $50000 loss.

· Evidence suggests aggressive tax planning on the increase – it is a competitive market with advice being seen as a commodity for entrepreneurs to market.

· Tax Office view that schemes go beyond what Parliament intended – puts taxation policy into hands of the planners – need to take public policy approach

· Suggestion that some firms relocating files to newly created offshore companies

	
	
	

	20/11/98
	“Investment Schemes”

(Address by Assistant Commissioner, Peter Smith to the Australian Taxation and Management Accountants Workshop)
	Demonstrates the circular flow of funds and the cash flows by way of an example.

Outlines action taken by ATO in relation to tax shelters:

· Identifying over 200 arrangements

· Refusing or withdrawing almost 5000 section 221D variations

· Writing to over 11000 participants in 30 arrangements

· Amended assessments issued to about 1300 participants

· Grounds on which ATO is disallowing claims

· ATO approach to imposing penalties, recognising individual circumstances

· ATO’s response to criticisms of its actions – retrospectivity – stifling investment – tax on future income flows ignored

Also lists characteristics of schemes being challenged

Explains need to still analyse past arrangements while taking a forward focus

	
	
	

	17/09/99
	“A Question of Balance”

(Commissioner’s address to the American Club)
	Says ATO has taken a strong stand to address rising $3.5b in claims but has attempted to strike a balance by deferring assessments/recovery and reducing penalties for voluntary disclosure:

· Acknowledges investors often retirees who did not understand full implications of the arrangements.

· Gives examples of products which have little prospect of commercial gain

· Announces establishment of senior level group and senior counsel to manage litigation strategy.

· Discusses implications of Full Federal Court decision in Consolidated Press Holdings to mass marketed schemes – particularly the objective purpose of the professional advisers being taken as the purpose of those who implement the scheme itself.

· Outlines action on tax planners and promoters – using intelligence gathered to identify current tax planning arrangements and clients plus a review of the planners/promoters own tax affairs

	
	
	

	09/06/00
	“The Heat is On”

(Commissioner’s address to Freehills and Australian Council of Business Women)
	· Evidence that employee benefit arrangements (even more contrived) continue to be marketed despite ATO stating earlier it did not accept them.

· Warning of prosecution for backdating or making of fraudulent, untrue or false or misleading statements as well as lawsuits by investors

	
	
	

	20/07/00
	“The Tax Reform Wave – Challenges & Opportunities”

(Commissioner’s speech)
	· Observes the competition to devise and promote aggressive tax planning

· Problems getting up test cases- need to issue amended assessments and to determine objections

· Need for prospect of financial detriment to promoters and marketers of aggressive tax schemes and canvassing some options


