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Attachment G3

Tax-Effective Investment Scheme: Product Ruling PR2000/17; St Magnus Vineyard Project 

The Arrangement

Overview

Upon acceptance of application monies each investor acquired a Grower interest.  Growers would own and operate the vineyard.  As well as acquiring a grower interest, investors also acquired a Land Owner Unit in the Property Trust entity which in total owned the Project Property.  There were 242 Growers Interests and 242 parcels of Land Owner Units offered.  Each individual Grower was to be in the business of wine grape growing, harvesting and processing.  Each Grower leased area was 0.4 hectares with 1800 vines per hectare  The term of the investment was 15 years.  In the first three years of the Project the fees payable by a Grower for each allotment are: $6,300 in year 1; $11,535 in year 2; and $2,415 in year 3.  In year 1 Growers pay a one off capital amount of $7,400 to acqiure a Land Owner Unit for each interest held.

STEP 1
Investors complete an Application Form and Power of Attorney to acquire interest in the Vineyard Project and units in the Vineyard Property Trust.  The application and payment of $13,700 per interest was forwarded to the Custodian.

STEP 2
The property is held by the Property Trust. The one off capital amount of $7,400 is paid by the Custodian to the Property Trust, this secures each Grower a unit in the Property Trust.  The Custodian then on behalf of the Growers enters into Allotment Agreement with the Property Trust for ongoing use of the land. Growers then on a yearly basis pay rental to the Property Trust. 

STEP 3
The Custodian on behalf of the Growers enter into contracts with the Responsible Entity for the development and management of the Vineyard Project. 

STEP 4
The Responsible Entity in turn contracts for the development and management of the project to a Vineyard Operator. 

STEP 5
The Responsible Entity enters a Grape Purchase Agreement with a Wine Maker to sell the Growers; grapes. 

STEP 6
Sale proceeds are held by the Custodian as part of the Project assets pending distribution to Growers.  
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What the Applicant sought

The Applicant requested us to Rule that:

1. A grower who invests in a single lot is carrying on a primary production business;

2. That a grower is entitled to a tax deduction for maintenance, management, administration and rental on allotments for fees incurred in each year under the general deduction provisions (section 8-1 ITAA 1997);

3. That a grower is entitled to deductions for capital expenditure on irrigation, vines and depreciation of trellising under specific deduction provisions (Division 42 & 387 of the ITAA 1997); and

4. That Part IVA of the ITAA 1936 did not operate to cancel any tax benefits received.

What we Ruled

1. That a grower who invested in a single lot was carrying on a business of primary production;

2. That a grower was entitled to a tax deduction for maintenance, management, administration and rental on allotments for fees incurred in each year under the general deduction provisions (section 8-1 ITAA 1997);

3. That a grower was entitled to deductions for capital expenditure on irrigation, vines and depreciation of trellising under specific deduction provisions (Division 42 & 387 of the ITAA 1997); and

4. That Part IVA of the ITAA 1936 did not apply to any of the transactions making up the arrangements.

Why we Ruled that way

Existence of a business: The Project was arranged as a commercial enterprise with a view to making a profit.  By weighing up all of the attributes of the Project, it was accepted that the Project was viable and its forecasts comparable to that for similar businesses.

The nature of each growers interest: Each grower has an interest in that activity such that they carried on a business.  The taxpayer had an identifiable interest in specific growing vines under the Allotment and Management Agreements. The growers under the Management Agreement had the right to terminate the manager for breach of contract.  Although the day to day activities were carried out by another, under the Management Agreement growers had specific rights and eventual control.

The Manager of the Project identified the relevant expenditure that was capital in nature and the amounts which were deductible under specific provisions of the Act.  Growers were entitled to deductions for amounts paid as these amounts related to ongoing costs and not to any enduring benefit.  Furthermore it was not possible to identify any other 'non deductible' purposes to payments.

Part IVA: There did not exist any transactions such as 'Round Robins' or 'Non recourse loans'. Growers could either fund the investment themselves or borrow from an unassociated lending institution.  No related entity or entity involved in the Project was involved in the provision of financing.  No transactions were so contrived or governed to obtain a tax benefit that the commercial nature of the transaction was overshadowed.  Accordingly Part IVA had no application.

Prepared:  4 October 2000
























































