Attachment F1


CONTROLLING INTEREST SUPERANNUATION SCHEME

A controlling interest superannuation arrangement purports to rely in its operation on section 82AAC of the Income Tax Assessment Act 1936 (ITAA 1936) (in the case of complying funds) or section 82AAE of the ITAA 1936(in the case of non-complying funds).  Although the ATO view is that the arrangements do not achieve their tax objective, taxpayers claim the schemes create no tax obligations.   The analysis below applies to schemes on the basis of the law prior to the enactment of the Taxation Laws Amendment (Superannuation Contribution) Bill 2000 (which is currently before the Parliament).

The Scheme

A typical controlling interest superannuation schemes involves the following steps:

STEP 1 
The taxpayer is a director or employee at common law engaged in producing assessable income of a company. The taxpayer also has a controlling interest in the company (a greater that 50% voting interest).   

STEP 2
The taxpayer makes the contribution, for his or her own benefit, to a complying or non-complying superannuation fund.   

STEP 3
The taxpayer may take out a loan to finance a superannuation contribution.  The contribution may be reimbursed by the employer company.

STEP 4
The taxpayer is entitled to payment of the accumulated superannuation benefit according to the terms of the superannuation trust deed.

The Flow of Funds







The Tax Mischief

The taxpayer claims a deduction for a superannuation contribution where the ATO position is that none is allowed under the law.   The taxpayer also asserts that the amount is not a taxable contribution in the fund and that it does not constitute a surchargeable contribution.  Where the employee was reimbursed it is claimed that no fringe benefits tax liability arises.    

1. The taxpayer claims to be both 'the taxpayer' and the 'eligible employee' for the purposes of section 82AAA.  The taxpayer claims deductions under sections 82AAC or 82AAE for the contributions made to the fund on the basis that the taxpayer made a contribution to a fund for an eligible employee (him- or herself).   

2. The ATO view is that no deduction is allowable for the contribution because the Act does not permit an interpretation whereby the taxpayer with a controlling interest is also capable of being an 'eligible employee'.

3. If the employee was reimbursed, the employer claims a deduction.  It is then argued that no fringe benefits tax liability arises.  The ATO view is that fringe benefits tax may apply, where the controller is reimbursed for the contribution, where the company makes the contribution at the direction of the controller, or where the fund is non-complying (TR1999/5 is relevant).

4. It is asserted that the contribution to the superannuation fund is not a taxable contribution.  These contributions are taxed at 15% in the fund.  A taxable contribution is defined in section 274 of the Income Tax Assessment Act 1936 (Cth) as including contributions made for the purpose of making provision for superannuation benefits 'for another person'.  In this scheme, the taxpayer argues the contribution is made for the benefit of the same person, and is therefore not taxable.  The ATO does not necessarily accept this interpretation.

5. The ATO does not necessarily accept that the contribution is not surchargeable.

6. The ATO will not allow claims for deductions for interest expense made by a taxpayer who took a loan to finance the contribution.  Nor will the ATO allow claims for deductions for adviser's fees.

7. Depending on the individual circumstances of a case, it may be appropriate for the ATO to make a Part IVA determination to cancel the deduction claimed as a tax benefit obtained in connection with a scheme.

Similarity with other schemes (including key techniques, types)

This scheme is one of a number of employee benefit schemes.  Its key similarities to the other employee benefit schemes (Offshore superannuation, Employee Benefits Trusts and Employee Share Plans) are:

· Superannuation is intended to provide a retirement income benefit.  However, under the schemes there is no retirement income benefit.

· Contributions funded by loans or reimbursements from employer

· Benefits generally provided to non-arms length employees.







STEP 4


Payment under deed
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Policy Intention of Super Regime





Complying Funds�
Non-Complying Funds�
�
deductible contributions (age based limits)


No FBT on contributions


Contributions taxed at 15%���


Income of fund taxed at 15%


End benefits taxed between 0�30% depending on age and circumstances of receipt�
deductible contributions (no age based limits)�


FBT on contributions


Contributions taxable but contributions subject to FBT deductible


income of fund taxed at 47%


End benefit not taxable�
�
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Non-Complying Fund








Australian      Employer





STEP 2


$1m Contribution





Individual 


holds a “controlling interest” in the employer company


(step 1)


(STEP 1)





STEP 3


Loan or Reimbursement $1m








