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1. INTRODUCTION

The Institute of Chartered Accountants in Australia (“ICAA”) welcomes the opportunity to provide input to the Senate Economics Legislation Committee (“the Committee”) on the International Tax Agreements Amendment Bill 2003.

The ICAA, as the leading professional accounting organisation in Australia, is well placed to make this submission.  

· The ICAA represents nearly 38,000 members in public practice, commerce, academia, government and the investment community. Its members are advisers to businesses at all levels, from small and medium sized businesses to the largest global corporations operating in Australia.  

· The ICAA is involved in various consultative forums with both the Treasury and the Australian Taxation Office and so understands both the policy intent and the practical application of these provisions.

· ICAA members have raised the issues with the ICAA that are addressed below and have requested that the ICAA make the following representations.

All legislative references herein are to the International Tax Agreements Amendment Bill 2003 (“the Bill”) unless otherwise stated. Our comments concern Schedule 1 on the 2003 United Kingdom Convention only.

2.
SCHEDULE 1 – The 2003 UNITED KINGDOM CONVENTION
The ICAA has a strongly held view that it is essential that Australia has an internationally competitive tax treaty network and business tax system as this directly facilitates trade, investment, business, employment and economic prosperity in a global environment. The ICAA therefore supports the modernisation of Australia’s tax treaty network, as well as the review of international tax arrangements more generally, and considers this is a crucial component for ensuring that Australia remains competitive in the global arena. 

As such, the ICAA supports this Bill to amend the International Tax Agreements Act 1953 to give the force of the law in Australia to a Convention between the Government of Australia and the Government of United Kingdom of Great Britain and Northern Ireland for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income and on Capital Gains signed in Canberra on 21 August 2003 (hereinafter referred to as the “new tax treaty”).  The new tax treaty would replace the existing Australia-United Kingdom tax treaty (which was signed back in 7 December 1967), as amended by the Protocol of 1980. 

This existing treaty is outdated and its renegotiation was well overdue, particularly in light of:

· the significance of the United Kingdom as a major trading partner and the second largest foreign investor in Australia and the fact that the United Kingdom is the second largest destination for Australian investment abroad;
 

· developments in tax treaty models and policy – both in Australia and internationally – which are not reflected in the existing treaty;

· changes in the tax law in both Australia and the United Kingdom since the existing treaty was concluded back in 1967 (note in this respect that the Protocol of 1980 made changes only to Articles 2 and 8 of the treaty);

· the uncertainty associated with the taxation of capital gains under the existing treaty, and

-
the entering into force of the Protocol amending the Australia - United States of America tax treaty. 

The ICAA appreciates the difficulties in quantifying the financial impacts of tax treaties (in particular flow on benefits) but stresses that the new tax treaty contains a number of very desirable features, including the following: 

- 
it will promote closer economic cooperation between Australia and the United Kingdom – ensuring that there is consistency in the taxation treatment of two of Australia’s major trading partners as the changes for instance to the withholding tax rates mirror those in the US Protocol;

· a reduction in certain withholding taxes, that should promote capital inflows and outflows;

· a reduction in the rate of royalty withholding tax from 10% to 5%, making technology and know-how more accessible to Australian residents from a cost perspective. Additionally, a reduced rate of withholding tax also encourages intangibles developed in Australia to remain in Australia and be licensed from here;

· the inclusion of a comprehensive Alienation of Property Article preserving source country taxing rights over most capital gains - thus removing the uncertainty surrounding taxing rights under the existing treaty;

· tie-breaker rules for dual residents and specific clarification in regard to dual listed companies; 

· extension of the coverage to Australian fringe benefits tax (FBT);

· clarification of the tax treatment of income or gains from employee share option schemes;

· provisions for greater cooperation between tax authorities in Australia and the United Kingdom to prevent fiscal evasion and tax avoidance;

· the new tax treaty aligns the Australian-United Kingdom position with the broad profile of the United Kingdom’s treaties with other developed countries, and with the Australia-United States of America tax treaty. The existing tax treaty had less competitive tax outcomes which caused Australia to be a less attractive destination for investment inflows from the United Kingdom, for the selection of Australia as a headquarters location for regional activities, and for Australia as a capital markets location for Australian companies raising capital from global markets.


The ICAA is not in a position to be able to provide evidence to the Committee on the quantum of the costs and benefits of the new tax treaty. The ICAA does stress however the difficulties in quantifying the impacts of tax treaties and the consequential benefits of increased cross-border business activity.

We note from the Explanatory Memorandum to the Bill (“the EM”) that the direct cost to revenue from the proposed tax treaty is estimated to be approximately $100 million per annum attributable to:

· the reduction in dividend withholding tax to nil or 5% on non-portfolio dividends derived by United Kingdom companies (down from 15%);

· an interest withholding tax exemption for interest paid to UK financial institutions (down from 10%), and

· a reduction in the general royalty withholding tax rate to 5% (down from 10%).

In respect of the above, the ICAA makes the following observations:

· in regard to dividends, Australian withholding tax is currently not levied on franked dividends such that the cost should only relate to certain unfranked non-portfolio intercorporate dividends 
– dividend withholding tax will remain at 15% on all other unfranked dividends;

· the EM states that the proposed reduction in interest withholding tax is likely to lead to reduced interest rates for Australian businesses, increased domestic investment and an increase in GDP
. In this respect, the ICAA notes that often the interest withholding tax cost is effectively borne by the Australian borrower. It would seem to follow that elimination of this withholding tax should reduce the cost of such borrowed funds. This increase in economic activity has been estimated to lead to an increase in tax revenue in the order of $70 million per annum.

· Gross-up clauses are also common in royalty agreements, adding to the cost of importing technology and know-how to Australia. Halving of the royalty withholding tax rate payable by Australian licensees of UK know-how should reduce the cost of accessing such technology and know-how leading to flow on effects that have not been quantified in the EM.

· The EM states that a further second round effect is the revenue gain that flows since foreign tax credits would no longer be claimed in respect of certain interest income (of Australian financial institutions) and would be reduced in respect of income from royalties paid to Australian residents
. The estimate of the revenue gain is $5 million - $10 million per annum.

-
The ICAA agrees that there will be compliance cost savings due to the clarity provided in the new tax treaty on certain matters (in particular capital gains).


The ICAA notes that overall it is anticipated in the EM to the Bill that the new treaty will produce a positive economic outcome for Australia.

3.
RECOMMENDATION
In view of the considerations set out above, the ICAA recommends that Schedule 1 of the Bill should be passed.
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� Explanatory memorandum to the Bill, paragraphs 4.12 and 4.14.


� Under the new tax treaty (Article 10), where the recipient is a company that holds at least 80% of the voting power of the company paying the dividend, the dividend withholding tax rate is nil (subject to certain conditions) with a 5% rate applying where the recipient of the dividend holds directly at least 10% if the voting power of the company paying the dividend.


� At paragraph 4.37


� At paragraph 4.38
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