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The Secretary

Senate Economics Committee

Suite SG.64

Parliament House

CANBERRA  ACT  2600

Dear Secretary,

The Financial Planning Association of Australia, FPA, welcomes the opportunity to present a supplementary submission to the Senate Economics Committee for the inquiry into the Inspector-General of Taxation Bill 2002. 

Please find attached the FPA’s submission.  We welcome the opportunity to further discuss the contents of our submission at further consultation meetings and/or Public Hearings.

If you have any queries about the contents of the FPA submission please do not hesitate to contact FPA’s National Manager Policy and Government Relations Manager, Con Hristodoulidis on (02) 9220 4508, or Margaret Sousou Adviser, Policy and Government Relations, on (02) 9220 4502.

Yours Sincerely

Signed for email

Con Hristodoulidis

National Manager, Policy and Government Relations

Financial Planning Association of Australia Limited. 

Executive Summary

The FPA is the peak professional body for financial planners in Australia.  With a membership of 14,500, our aim is to improve the financial well being of all Australians to provide them with greater financial choices in life.  

The FPA’s submission focuses on the following issues:

· The scope of the IGoT’s  role - The IGoT’s power of review is limited to the functionality of tax administration.  The FPA recommends broadening the power to review systemic tax policy issues.

· Guidelines for the appointment of the IGoT – The FPA recommends a minimum term of approximately 5 years be legislated for to ensure the stability of the office.

· Transparency – The FPA recommends the office of the IGoT act as transparently as possible given there is no compulsion for the Minister or IGoT to make publicly available reports of the IGoT.

· Suspension of activities – The FPA submits that the IGoT should have the legislative power to suspend the activities of the relevant agency in an area that is  subject of an ongoing investigation until such time as that investigation has been completed, the response of the agency received and the IGoT’s final report delivered.

· Review – The FPA recommends the office of the IGoT be independently reviewed after a couple of years from commencement.

· Funding – The FPA maintains that the $2 million proposed to fund the office of the IGoT represents significant under funding in view of the likely breadth of the role.  

The FPA is willing to discuss these and other issues in more detail with the Committee at any private or public forums.  

1.  Introduction

The Financial FPA is the peak professional organisation for the financial planning industry in Australia, with over 14,500 members servicing 5 million Australians with a combined investment value of $560 billion. The FPA promotes improved quality of financial advice for consumers and high standards of ethical and professional behaviour amongst its members.

The FPA is dedicated to promoting the financial interests of Australians generally and represents the interests of thousands of financial planning professionals.
The FPA has previously made a submission to the Board of Taxation addressing the issues raised in the Consultation Paper “The Inspector General of Taxation in the Taxation System” released by the Board of Taxation in May, 2002 (the “Consultation Paper”).

The purpose of this submission is to address certain limitations it perceives in the Inspector-General of Taxation Bill, 2000 (the “Bill”) which it perceives to be of critical importance to the functionality of the office of Inspector-General of Taxation (“IGoT”).

The FPA has been, and remains, committed to supporting the introduction of the office of the IGoT.  It does, however perceive there to be certain unwarranted and undesirable limitations on that office contained in the Bill.  It is these limitations that are the subject of this submission.

The FPA welcomes the opportunity to discuss the contents of this submission with the Committee at further consultation meetings and/or public hearings.  

2.  General Issues

The FPA applauds the initiatives introduced by the Bill, including, in particular, the appointment process of the IGoT, the investigations power, the discretion given to the IGoT in respect of the conduct of investigations and the gathering of information/evidence and the requirement for consultation with other bodies of review. 

3.  Limitations

(a)  Scope of Review 

The scope of the IGoT’s role appears to be unduly limited to procedural matters.  Importantly, the Explanatory Memorandum to the Bill makes it clear that the IGoT does not have the power, in particular, to review systemic policy outcomes.  

The limitations of the role do not appear to have been fully comprehended, even by concerned parliamentarians who have lauded the advantages of an office capable of conducting reviews of systemic taxation administration issues.  While the ability to review such issues is not at issue, the Explanatory Memorandum provides some insight into the limitations on the capacity to conduct such reviews.  Of particular 

concern is the inability to address systemic policy outcomes which is where the FPA perceives there currently exists a gap in the taxation review framework.  

Presently, the Board of Taxation (the “Board”) is tasked with improving the general integrity and functioning of the taxation system.   Though its role is consultative, it is intended that the Board sit between the public and the administration to ensure that eventual legislation:

 - reflects the government’s policy intent;

 - is more compatible with commercial realities and the circumstances of individuals;

 - minimises complexities and resulting compliance costs; and

 - avoids unintended consequences.

The Commonwealth Ombudsman (the “Ombudsman”) will consider and investigate complaints from individual taxpayers who believe they have been treated unfairly or unreasonably by a Commonwealth Government department or agency, including the Australian Taxation Office.

In the form reflected in the Bill, it is not clear that the function (as distinct from the independence and autonomy) of the IGoT significantly augments the existing review capabilities of the Board and the Ombudsman.

Relevantly, the second reading speeches in relation to the Bill focus on the shortcomings of the private ruling system as it operated in connection with mass marketed tax effective schemes in the mid 1990’s, which shortcomings, at least in part, fuelled arguments for the creation of an office which could review such systemic failures, not as an advocate of an individual taxpayer, but from an independent and objective standpoint looking at the policy outcome as a whole.

The Bill excludes the ability of the IGoT to review taxation policy and the subject matter of either private or public rulings.  The IGoT’s power of review in this regard is limited to the rulings system, including the process for developing and disseminating rulings.  

While it is accepted that matters of law and the subject matter of individual rulings should be beyond the scope of the IGoT’s mandate, it is submitted that the inability to review policy represents a significant shortcoming particularly from the perspective of the taxpayer whose avenues for redress in situations of broad reaching systemic failures are limited to adversarial and/or expensive individual external review processes.

In his second reading speech, the Treasurer makes the statement that “The role will act as an advocate for all taxpayers, including Australian business and will provide an avenue for more effective conflict resolution than already exists”.  

It is not apparent from either the Bill or the Explanatory Memorandum that the functional limitations of the IGoT will, in fact, enable such advantages to flow.  

Ideally, the legislation should incorporate a statement of intention in accordance with the Treasurer’s comments and the function of the IGoT amended to reflect the underlying intention of that statement.

By way of illustration, the example of employee benefit arrangements is considered.  While Tax Office policy determined to exclude participants in employee benefit 

arrangements from the relief offered to certain participants in mass marketed tax schemes the subject of the Senate enquiry, there is considerable evidence that it is unfair that participants in so-called mass marketed tax schemes who often made investments solely to obtain a permanent taxation advantage are treated more favourably than individuals in business who embraced employee benefit arrangements only to gain a tax deferral.

It should be open to the IGoT to review and report on policy outcomes such as this, however, it would appear that clause 7 of the Bill precludes such a review .

The point is made in the FPA’s initial submission that systemic change cannot be effected one taxpayer at a time.  Just as individual organisations have complaints registers which are aimed at identifying systemic problems within the organisation so that those problems can be addressed at the organisational level as opposed to the customer level, so too should the Australian taxation administration system have an independent body which can consolidate individual issues of broader import for the purpose of investigation and effecting change at a departmental and regulatory level.

Functionality should extend beyond procedural issues to include issues such as implications of the policy and unintended or inconsistent outcomes of policy.

(b)  Guidelines for Appointment/Restrictions

The perception of impartiality is of considerable importance in the context of the function of the IGoT.  

In order to ensure independence from other agencies, it is submitted that the Bill incorporate a provision to prohibit:

 - an employee of the Department of Treasury, the ATO or a related agency immediately before the appointment; or

 - a member of the Board of Taxation immediately before the appointment; from being appointed to the office of the IGoT.

In addition, it is suggested that a minimum term (approximately 5 years) of appointment be legislated (subject to the relevant disqualification provisions) to ensure that there is some stability of office.

(c)  Lack of Transparency

Given that it is not proposed that the IGoT have determinative powers, the office must function transparently as far as the public are concerned.  

Presently, while the Bill gives the Minister the power to make reports of the IGoT publicly available, there is no compulsion to do so and no ability for the IGoT to make such reports generally available.  The risk accordingly exists that the office will be seen to have little public relevance or validity.

(d)  Suspension of Activities

It is again submitted that, at a minimum, the IGoT should have the ability to suspend the continuing activities, or at a minimum collection of penalties or recovery activities, of the relevant agency in an area the subject of an ongoing investigation until such time as that investigation has been completed, the response of the agency received and the IGoT’s final report delivered.

(e)  Review

Just as many other legislative initiatives are subject to post implementation review, it is submitted that the effectiveness of the IGoT’s performance should be independently reviewed at an appropriate period to determine (suggest 2 years from commencement of operations) whether it is effectively meeting its brief, if not what factors are impacting on its activities, for example lack of co-operation, lack of resources) how these factors can be addressed and whether any improvements are required or suggested.

(f)  Funding

Though the issue of funding has not been raised beyond the Consultation Paper, the position of the FPA remains that the budget must be sufficient to enable the IGoT the freedom to pursue those matters which are in the greater public interest.  It is maintained that a budget of $2million represents significant under funding in view of the likely breadth of the role.  
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