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26 November, 2002
Senator George Brandis
Chairman
Senate Economics Legislation Committee

Parliament House

CANBERRA  ACT  2600


Dear Chairman

Inspector-General of taxation bill 2002

Thank you for giving Treasury the opportunity to participate in the Committee’s roundtable hearing on the Inspector-General of Taxation Bill, convened on 19 November 2002.

Several important issues have been raised in submissions to your inquiry and at the hearing, that Treasury was not able to address fully due to time constraints.  

Accordingly, I enclose for the Committee’s consideration a supplementary submission that addresses concerns about the independence of the office (Attachment A), together with a paper in Question and Answer format (Attachment B) that addresses other issues raised by Senators and by those who made submissions to your inquiry.

Should you have any query in relation to this matter, please contact Susan Johnston on 6263 4337.

Yours sincerely






Deidre Gerathy
General Manager
Tax Design Division

ATTACHMENT A

Independence of the Inspector-General of Taxation from the Treasury Ministers

The purpose of this paper is to outline the provisions in the Inspector-General of Taxation Bill 2002 that underpin the independence of the Inspector-General of Taxation.

Establishment and appointment provisions

The Inspector-General of Taxation Bill 2002 establishes a statutory office of Inspector-General. 

The Bill provides for the appointment of an Inspector-General of Taxation by the Governor-General for a fixed term of up to five years (Clause 28).  There are strict preconditions for an Inspector‑General to be dismissed from office by the Governor-General (Clause 35).  

· The duration of the fixed term would be negotiated with the preferred candidate.

· The Board of Taxation consultations in Melbourne (reported at Attachment H to the Board’s report) considered the need to balance security of tenure against reintegration into the private sector following completion of the Inspector-General’s term.
The Inspector-General’s salary would be determined by the Remuneration Tribunal.  

Discretion over work programme and resources

The Bill provides for the Inspector-General to initiate reviews into tax administration on his or her own initiative, without requiring a reference from the Government.

The Bill also provides for Treasury Ministers to direct the Inspector-General to review a tax administration matter, consistent with Recommendation 8 in the Board of Taxation report on the Inspector-General.  Any such directions must be disclosed in the Inspector-General’s annual report to Parliament (as provided by Clause 41).

· Clause 8 only provides for the Minister to direct the Inspector-General to conduct a review (into a particular matter).  The Minister could request that a review be conducted in a certain way ( for example, that there be community consultation.

· However, the Inspector-General would retain discretion under Clause 9 as to how reviews are conducted, including the allocation of resources amongst competing priorities.

Reporting requirements

The Bill provides that the Inspector-General must provide an annual report of activities to the Parliament.  The Minister is required to table the report within 15 days of receipt (Clause 41).

There are annual reporting requirements and conventions that apply to all Commonwealth agencies.  These include statutory requirements in the Financial Management and Accountability Act 1997 and annual reporting guidelines approved by the Joint Committee of Public Accounts and Audit under subsections 63(2) and 70(2) of the Public Service Act 1999.  The Inspector-General’s annual report would need to conform to such requirements and, in practice, this would involve reporting on reports prepared and submitted to the Minister.

The Bill provides that the Inspector-General reports to the Minister on the outcomes of reviews into systemic tax administration matters (Clause 10) and the Minister has the responsibility for releasing reports (Clause 11).  

The Explanatory Memorandum makes it clear that the purpose of requiring the Inspector-General to report to the Minister in writing (Clause 10) is to facilitate public dissemination of findings and recommendations of the Inspector-General.

This approach reflects the Government’s stated policy that it is desirable for the Inspector-General’s reports to be released at the same time as the Government’s response to any recommendations, to avoid uncertainty and speculation in the tax system (Government response to the Board of Taxation report).

Disclosure of information that would be prejudicial to the national interest

Clause 22 provides for the Minister to give a certificate to the effect that disclosure of information to the Inspector-General, or disclosure of information by the Inspector-General in a report (in light of those reports being intended for public release) would be prejudicial to the public interest.

· Information disclosing anomalies in the tax laws that may result in a loss of revenue could not be withheld from the Inspector-General; however, the Minister may give a certificate requiring the Inspector-General not to disclose such information to the public.

The Clause would not cover the non-disclosure of entire reports prepared by the Inspector-General, but only provides for specific sensitive information to be excluded from reports prior to publication.

Clause 22 provides a mechanism for protecting extremely sensitive information, including information with national security implications. The nature of the information protected under Clause 22 is such that much of it is likely to be held in the public sector. 

Provisions such as Clause 22 are included in the enabling legislation of review bodies where those bodies have strong information gathering powers.  For example, section 37 of the Auditor-General Act 1997 and subsection 9(3) of the Ombudsman Act 1976 also provide for the Government to give a certificate in relation to information the disclosure of which would be contrary to the public interest.

Clause 22 of the Inspector-General Bill provides a high degree of specificity about the reasons why information may be subject to a certificate.  The Minister’s role would be as the decision-maker determining if particular information satisfies particular statutory criteria.  The Minister’s discretion to issue a certificate would be strictly limited.

ATTACHMENT B

5scope of Inspector-General’s reviews

Introduction – scope of the Inspector-General’s role and functions
5
(A)
Why is the Inspector-General excluded from examining tax policy?
5
(B)
Can the Inspector-General investigate non-tax systems of the ATO?
5
(C)
Can the Inspector-General review tax laws?
5
(D)
Should the Inspector-General contribute to design of new tax systems?
6
relationship with the Commissioner of taxation
6
(E)
Should the Inspector-General direct the Commissioner of Taxation?
6
(F)
Should the commissioner comment on draft recommendations?
6
(G)
Can the Commissioner delay a report by the Inspector-General?
7
legal professional privilege
7
(H)
Does the Bill undermine legal professional privilege?
7
other issues
8
(I)
Will the Bill give rise to any compliance costs for taxpayers?
8
(J)
Will the Government review the effectiveness of the Inspector-General?
8


scope of Inspector-General’s reviews

Introduction – scope of the Inspector-General’s role and functions

Following the enactment of the Bill presently before the Parliament, the Inspector-General would have a broad statutory remit to review tax administration systems.  The Inspector-General would be able to review legislative provisions that establish administrative requirements.

The term ‘tax law’ has an extended definition in Clause 4 of the Bill to cover all laws administered by the Commissioner of Taxation, including where the Commissioner administers provisions under a delegation or deeming provision.  In brief, the Inspector-General of Taxation could review all administrative systems operated by the Australian Taxation Office (ATO).

The Inspector-General would not have a statutory role to participate in the development of tax policy or the design of new tax systems.  However, the Inspector-General could contribute to consultation processes on these matters ( along with taxpayer groups, businesses and tax advising professions.

(A) Why is the Inspector-General excluded from examining tax policy?

Tax policy development will continue to be the responsibility of the Government, advised by the Department of the Treasury.  The Government has established the Board of Taxation to provide it with advice that reflects private sector experience on tax policy issues.

The Board of Taxation reported to the Government on the proposed relationship between itself and the Inspector-General of Taxation.

The Board recommended that the functions of the Inspector-General should not include providing advice to the Government on the design of laws to implement policy initiatives, to avoid any duplication with the Board’s function of bringing the taxpayer perspective to policy initiatives.

The Government accepted this advice and the Bill provides that the Inspector-General will not review tax policy, but only review systemic issues in tax administration.

(B)
Can the Inspector-General investigate non-tax systems of the ATO?

Yes.  Clause 4 of the Bill defines ‘tax law’ very broadly to include all laws administered by the Commissioner of Taxation, to ensure that the Inspector-General can investigate all systems administered by the ATO, including, for example, the ATO’s administration of Family Tax Benefit payments through the tax system.

(C)
Can the Inspector-General review tax laws?

The Inspector-General could recommend changes to tax laws to the extent that the laws relate to tax administration.  The Inspector-General would not be able to review laws that impose taxes.

So, for example, the Inspector-General could examine self-assessment, notwithstanding this element of the tax administration system is underpinned by legislative provisions in the Income Tax Assessment Act.

(D)
Should the Inspector-General contribute to design of new tax systems?

Responsibility for the design of new tax administration systems could compromise the Inspector-General’s perceived independence in subsequently reviewing those systems.

Nonetheless, it is likely that the Inspector-General’s investigations and findings would provide useful insights for the design of new tax administration systems.

relationship with the Commissioner of taxation

(E)
Should the Inspector-General direct the Commissioner of Taxation?

The Inspector-General would not be able to direct the Commissioner, other than to require the Commissioner to disclose information for a review, thereby preserving the autonomy of the Commissioner in administering the law.

The Inspector-General would not be authorised to review individual decisions by the Commissioner, but only systemic tax administration matters.  For example:

· The Inspector-General could review the self assessment system as a whole but could not review an amended assessment issued by the Commissioner.  

· The Inspector-General could examine the operation of the tax rulings system but could not review any particular ruling issued by the Commissioner.

· The Inspector-General could review the way in which the Commissioner has imposed penalties and interest for late payments of tax and/or exercised the discretion to waive or remit such charges.  However, the Inspector-General would not have power to waive or remit such charges himself or herself.

There is already a broad range of avenues of appeal against any decision by the Commissioner and all these existing avenues of appeal and review would continue to be available.

(F)
Should the commissioner comment on draft recommendations?

The Auditor-General’s reports to Parliament on performance audits of Commonwealth agencies can include comments or responses on each of the Auditor-General’s recommendations by the agency being reviewed.  It has been suggested that this reporting model would be desirable for the Inspector-General of Taxation.

It would not necessarily be appropriate for the Commissioner of Taxation to respond to draft recommendations by the Inspector-General.  The Bill provides scope for the Inspector-General to make recommendations for legislative change to improve administration.  It is conceivable that some recommendations by the Inspector-General could also have budgetary implications.  The Commissioner would not be able to make commitments in relation to such matters; these are decisions for the Government.

In this context, requiring the Inspector-General to provide the Commissioner with time to respond to draft recommendations could duplicate the process whereby Ministers will immediately seek the Commissioner’s input in the process of formulating the Government response to reports by the Inspector-General, and would thus delay the implementation of any changes agreed by Government.

Clause 25 of the Bill provides the Commissioner of Taxation with a right to address criticisms of tax officials.  The Commissioner could use this opportunity to discuss any options the ATO has identified for resolving such criticisms.  The Inspector-General could also seek the Commissioner’s informal views on potential recommendations.

 (G)
Can the Commissioner delay a report by the Inspector-General?

No.  Under Clause 25 of the Bill, the Inspector-General must give the Commissioner a ‘reasonable opportunity’ to make submissions in relation to any criticisms of the Australian Taxation Office that may be included in a report.  It is intended that this invitation would be given at the conclusion of an inquiry and cover all criticisms raised in the course of an inquiry about which the Inspector-General is intending to report.

However, the Bill does not provide the Commissioner with scope unreasonably to delay finalisation of a report by the Inspector-General.  

What constitutes a ‘reasonable’ opportunity for the Commissioner to address any criticisms would depend on the circumstances of the review and for this reason it would be undesirable to prescribe a time limit for the Commissioner’s reply.  It is implicit in the Bill that the Commissioner would be required to provide timely responses.

legal professional privilege

(H)
Does the Bill undermine legal professional privilege?

No.  The Bill is designed to clarify the level of protection that privileged legal advice has once it is provided to the Inspector-General.

In common law, privilege is generally waived by voluntary disclosure to a third party.  The Bill provides that privilege is not waived by the mere act of voluntary disclosure to the Inspector-General of Taxation.

There are already statutory provisions that protect legal professional privilege in documents that must be produced under a legal requirement (for example, in the Native Title Act 1993).
Clause 16 of the Bill precludes tax officials from claiming legal professional privilege where the Inspector-General issues a notice under Clause 15 requiring the production of certain documents or information.

· The Inspector-General’s compulsory information gathering powers do not apply to taxpayers, only to tax officials as defined in the Bill.

There is an argument that disclosure by one Commonwealth entity to another Commonwealth entity would not waive privilege in any case.  However, the Bill puts the intention of the Parliament beyond doubt.

Taxpayers are not required to supply the Inspector-General with privileged advice.  However, if they wish to do so (under Clause 13), the Bill seeks to ensure that privilege is not waived merely by the act of disclosure to the Inspector-General.

Clauses 18 and 27 have been drafted to foreclose ( to the maximum extent possible ( any court challenge that privilege in legal advice on a tax matter has been waived by the act of disclosure to the Inspector-General.

In particular, Clause 18 provides that privilege is not waived where taxpayers give information to the Inspector-General voluntarily under Clause 13, as well as protecting the Commonwealth’s privilege where tax officials show legal advice to the Inspector-General.

· Clause 27 provides that the Inspector-General must not disclose privileged information in reports.

These provisions are intended to provide a high level of protection to taxpayers who wish to disclose such advice to the Inspector-General.  However, there would be no compulsion on anyone other than tax officials (where the legal professional privilege is held by the Commonwealth) to disclose privileged advice.

other issues

(I)
Will the Bill give rise to any compliance costs for taxpayers?

No.  The Bill does not impose any obligations on taxpayers and thus would have no compliance costs for individuals or businesses.  

The compulsory investigative powers of the Inspector-General do not extend to taxpayers, since the Inspector-General will be reviewing systemic tax administration issues and not the tax affairs of individuals or groups.

(J)
Will the Government review the effectiveness of the Inspector-General?

Yes.  The Government response to the Board of Taxation report agreed that the efficiency and effectiveness of the new office should be reviewed within five years of the appointment of the (first) Inspector-General of Taxation. (Recommendation 4).
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