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Australian Institute of Company Directors

Australian Institute of Company Directors (AICD) is the peak organisation representing the interests of company directors in Australia.  Current membership is over 16,600, drawn from large and small organisations, across all industries, and from private, public and the not-for-profit sectors.  Membership is on an individual basis.

AICD is a federation of seven state divisions, each of which has a representative is represented on  its National Council.  Overall governance of AICD is its National Council which is comprised of seven division presidents,  a national president, two national 

vice presidents and a national treasurer.  AICD has several national policy committees, focusing on issues such as law, accounting and finance, sustainability, taxation and economics, and national education, along with task forces to handle matters such as corporate governance.

The key functions of AICD are:

· to promote excellence in directors’ performance through education and professional development


· to initiate research and to formulate policies that facilitate improved director performance


· to represent the views and interests of directors to government, regulatory bodies and the community


· to provide timely, relevant and targeted information and support services to members and, where appropriate, government and the community


· to maintain a members’ code of professional and ethical conduct


· to uphold the free enterprise system


· to develop strategic alliances with relevant organisations domestically and internationally to further the objectives of AICD.

Introduction 

AICD welcomes the opportunity to provide input into the Senate Economic Committee’s consultations on the Inspector General of Taxation (IGOT) (IGOT Bill 2002).

Executive Summary

AICD sees the IGOT position as having the potential to secure significant and lasting improvements in the administration of taxation in Australia.  AICD requests that the following issues be considered and that appropriate amendments are made to the bill.

Functions of the Inspector General of Taxation
The scope of the IGOT’s powers of is too narrow.  It needs to be widened to allow the IGOT to review systemic problems with the administration of the taxation system that arise from any Commonwealth legislation.  In particular, it is important to ensure the IGOT can review aspects of taxation and social welfare policy that are creating systemic problems with the administration of the taxation system.

Criticism of the ATO or its Officers
There needs to be a time limit on the commissioner or an ATO officer when they are responding to criticism in the IGOT’s report. 

Conduct of a Review
The IGOT must respond when a minister directs a particular enquiry to be undertaken.  This has the potential to overload limited resources and to compromise other independent work that the IGOT wishes to undertake.

Annual Report

The IGOT should include in its annual report to the Parliament a report on the response to its recommendations.

Interaction with the Ombudsman

There should be structured and frequent interaction between the IGOT and the Ombudsman.  Individual cases dealt with by the Ombudsman can reveal wider systemic issues that need to be investigated by the IGOT.  

Legal Professional Privilege

The treatment of legal professional privilege may lead to this privilege being threatened by specific legislation that denies this right to taxpayers.

As additional matters connected with the introduction of the IGOT Bill, AICD also submits that:

· simplicity, as well as efficiency and fairness should be restated as the original and continuing goals of all  reforms of the taxation system, and

· that in keeping with corporate governance best practice,  a corporate board of directors for the Australian Taxation Office (ATO) should be instituted .

Recommendations

Functions of the Inspector General

AICD’s overriding concern with the Bill is that the scope of the powers of review of the Inspector General of Taxation is too narrow.  Specifically, clause 7(1) states that:

(1) The functions of the Inspector-General of Taxation are:

(a) to review:

(i) systems established by the Australian Taxation Office to administer the taxation laws, including systems for dealing or communicating with the public generally, or with particular people or organisations, in relation to the administration of the taxation laws; and 

(ii) systems established by taxation laws, but only to the extent that the systems deal with administrative matters.

The AICD has two main problems with the wording of clause 7.

First, clause 7(1)(a)(ii) appears to be drafted with a view to restricting the Inspector General of Taxation’s scope of review to ‘administrative’ issues as opposed to ‘taxation policy’ issues.  It is important to note, however, that such a distinction is not only extremely difficult to draw in practice, but it is also inconsistent with the government's approach to 'integrated taxation design', which seeks to ensure that legislative and administrative issues are considered in the course of taxation policy design.  Many of the 'systemic' problems with taxation administration arise during the taxation policy design phase when insufficient attention is paid to the manner in which the proposed regime is to be administered.  The integrated taxation design process is intended to ensure that administrative issues are considered in the taxation reform process.

Second, the wording of clause 7 would preclude the Inspector General of Taxation from reviewing any other Commonwealth legislation that creates systemic problems for taxation administration.  particularly the social welfare system.  It is a worldwide trend to increase the interaction between the taxation system and social welfare benefits system.  Currently the ATO has a huge and unnecessary workload caused by the interaction of the Taxation Act and the Family Taxation Benefit (FTB).  For example, Centrelink refuses to issue statements to recipients of the benefit.  This issue was discussed in detail in the Australian Financial Review, 7 November 2002, at page 68.

AICD recommends:

· AICD recommends that clause 7 be amended to make it clear that the Inspector-General of Taxation has the power to review any Commonwealth legislation that is potentially causing systemic problems with the administration of the taxation system

Criticism of the ATO or its Officers

Clause 25 provides that the commissioner, or an ATO officer who is the subject of criticism must, be given the opportunity to respond. .  There is no time limit within which the response must be provided.  This has the potential for permitting maladministration issues to be protracted because there is no mechanism to enforce timeliness.  

AICD recommends:

· that the Bill be amended, requiring the commissioner or an ATO officer to respond within 30 days, with an option of mutually agreeing to extend the time limit for a further 30 days

Conduct of a Review

Clause 8 provides that where a minister directs, in writing, the IGOT to undertake a review, the IGOT must comply with that direction.

This clause limits the independence of the IGOT as it has the potential to interfere with the IGOT’s workload. Limited resources may then be diverted to a compulsory review of an area at the expense of other independent enquiries. 

AICD recommends:

· that the Bill be amended to remove the necessity for the IGOT to follow a ministerial direction to undertake a review thus preserving the IGOT’s discretion to decide which reviews will be undertaken

Annual Report

Clause 41 provides that an annual report must be written by the IGOT for the minister who tables it in Parliament.  There is currently no mechanism for tracking the results of previous recommendations in earlier reports.  

AICD recommends:

· the implementation of a compulsory follow-up mechanism to track the results of previous recommendations in earlier reports 

Interaction with the Ombudsman

In order to avoid duplication, it is important for the IGOT and the Ombudsman to liaise regularly.  Often individual cases dealt with by the Ombudsman highlight systemic issues which need to be investigated by the IGOT.  

AICD recommends:

· the amendment of the legislation to include a formal requirement for interaction between the IGOT and the Ombudsman on a monthly basis

Legal Professional Privilege

Legal professional privilege is a common law right.  In taxation matters it is the taxpayer who claims the privilege.  Clause 18 provides the IGOT with right of access to privileged material, but provides that this access does not result in the waiver of client legal privilege.  It is important to preserve this right. Clause 27 limits the ability of the IGOT to refer to privileged legal advice in a report.  The High Court in The Daniels Corporation International Pty Ltd v. Australian Competition and Consumer Corporation Commission (7 November 2002) [2002] HCA 49 stated that very specific legislation is required to abrogate citizen’s rights to claim it.

The powers of the IGOT to view privileged advice arises in unique circumstances. Because legal professional privilege is currently the only protection taxpayers have against the Commissioner's power of total access to all places for the purposes of the Tax Act and these access powers have always been interpreted very widely by the High Court it  is necessary to ensure the provisions in the IGOT Bill do not provide the opportunity of alleging that the doctrine has been specifically abrogated in relation to income tax matters. The access powers have always been interpreted very widely by the High Court.  

AICD recommends:

· the amendment of those sections of the Bill dealing  with legal professional privilege be amended to ensure they do not provide an opportunity for a challenge in the courts that legal professional privilege has been specifically abrogated in relation to taxation matters

Corporate Governance Best Practice and a Board of Directors for the ATO


The AICD draws the Australian Senate, Economics Committee’s attention to the AICD’s support for a Board of Directors to be established within the ATO as outlined within the AICD policy – “Governance, Consultation, Simplification and Administration of Australia’s Taxation System” (Annexure 1).

In brief, we believe that many of the problems with the current taxation system can be traced back to systemic problems in the governance arrangements currently prevailing within the ATO.  

As a result, in addition to implementing the amendments to the Bill outlined above, AICD recommends:

· that the Senate Economic Committee should request the IGOT, as a matter of priority, to investigate the extent to which the current governance arrangements within the ATO are reducing the efficiency with which the taxation system is being administered

Conclusion

AICD supports the establishment of the Inspector-General of Taxation and believes that the passage of this Bill, as amended in the manner outlined above, would empower the IGOT to identify and resolve systemic problems in the taxation system.

In addition, AICD urges the Senate Economic Committee to request the IGOT, as a matter of priority, to review the ATO’s current governance arrangements and report back on the extent to which the reform of those arrangements would improve the efficiency with which the taxation system is being administered. 

AICD Policy 25/09/02

Annexure 1:     
Governance, Consultation, Simplification and Administration of Australia’s Taxation System

Introduction

Taxation is the Australian Government's principal source of income and, as such, it is vital that it be collected as equitably and efficiently as possible, with the least amount of unintended distortion to Australians' personal and business decision-making.  

Although significant changes have been made to the Australian tax system over the last few years, the process of tax reform is far from complete.  In order to develop and maintain a more efficient, equitable and sustainable tax system, it is essential to have an ongoing process of tax reform aimed at continuous improvement of Australia’s tax system. 

Objectives

The key objectives should be:

· effective governance structures.  Governance structures both within and between the key government departments and agencies involved in the design and administration of the tax system are deficient and in need of reform.  An ATO Board of Directors needs to be established to help restructure the organisation and co-ordinate its involvement in the process of integrated tax design.  In addition, the roles, responsibilities and accountability of each of the government departments and agencies involved in integrated tax design needs to be clarified through the development of appropriate Ministerial and departmental protocols;


· genuine consultation.  The current consultation process is not delivering the outcomes it should, and requires radical overhaul.  If we are to improve tax policy and legislation, it is essential for all tax policy issues to proceed through the integrated tax design process and genuine consultation to occur with taxpayers and their representatives throughout that process.  The transparency of this process also needs to be improved by releasing a detailed tax policy work program that provides adequate time for consultation and by holding officials accountable for considering and responding to the issues raised in submissions.  In addition, a ‘Tax Policy and Legislative Unit’ should be established and held accountable for the overall management of the integrated tax design process;

· simplified legislation.  Ultimately the performance of the tax system depends on the ability of taxpayers to understand and comply with their obligations as set out in tax legislation.  As a result, an ongoing process of legislative review, reform and simplification is a crucial component of the integrated tax design process that needs to be accorded high priority in the tax policy work program.  In particular, the Government needs to make a commitment to principle-based legislative drafting and accept that legislative simplification may  involve some policy change and revenue cost; and


· sound tax administration. If the tax system is not administered competently and effectively, the best intentions of policy makers will not bear fruit.  In addition to establishing an ATO Board of Directors to preside over the restructuring of the organisation to meet the demands of an integrated tax design process, the AICD considers the ATO should be seeking to monitor and publicly report on its performance against international best practice benchmarks.

The AICD urges the Government to make a commitment to the continuous improvement of the Australian tax system and give greater emphasis to these important issues and initiatives.  

Governance

Effective governance is a fundamental building block for a good tax system and is an AICD member speciality - our members are Australia's leaders in the field. 

The AICD deplores the current disjointedness and inefficiency of governance and accountability in relation to Australia's tax system.  In our view, many of the current ills of the tax system have their root cause in poor governance and accountability.  

Governance structures within individual government institutions need to be improved so they are consistent with the new integrated tax design process.  The current ATO governance model dates back to at least 1936, with only minor tinkering at the edges since that time, despite fundamental changes in the process of tax design.  The AICD urges a complete rethink of this old bureaucratically-based model in the light of the Government’s decision to implement an integrated tax design process.

Some years ago, when it was in opposition, the Government favoured the appointment of an ATO Board of Directors.  The AICD believes that the establishment of an ATO Board of Directors would help:

· restructure the ATO so that it is consistent with the demands of a more open process of integrated tax design


· guide and ensure the ATO’s involvement in the integrated tax design process.  That is, the ATO Board of Directors should not focus solely on ‘tax administration’ issues within the ATO, since this would be inconsistent with the implementation of an integrated tax design process.  Rather, the ATO Board of Directors should also be responsible for ensuring that ATO’s views in relation to the implementation and administration of tax policy are taken into account in the integrated tax design process


· oversee the provision of advice to the Board of Taxation and the proposed Inspector General of Taxation on matters relating to the implementation and administration of the tax system.  That is, the ATO Board of Directors would be responsible for assisting the Board of Taxation and the proposed Inspector General of Taxation with their investigations into tax administration issues


· direct and encourage the much-needed cultural change within the ATO

However, the AICD recognises the need to set up the ATO Board of Directors in a manner that preserves the independence of the Commissioner of Taxation and taxpayer confidentiality.  If the ATO Board of Directors was set up in the same manner as a normal corporate board, there is a risk this would compromise both:

· the independence of the Commissioner of Taxation, since there would be scope for the Government’s representatives on the ATO Board of Directors to inappropriately influence the Commissioner of Taxation’s decisions


· taxpayer confidentiality, since the Board of Directors would have access to individual taxpayer data.

For these reasons, the AICD believes that some modifications are necessary to the normal corporate governance structure to preserve the independence of the Commissioner of Taxation and taxpayer confidentiality.  Specifically, we believe that:

· the Commissioner of Taxation should not be required to report through the ATO Board of Directors.  Rather, both the ATO Board of Directors and the Commissioner of Taxation should be required to report jointly to the Minister in an annual report, and that annual report should continue to be tabled by the Minister in Parliament


· the ATO Board of Directors should not be responsible for the appointment of the Commissioner of Taxation or other ATO staff.  Rather, responsibility for the appointment of the Commissioner of Taxation and the three Second Commissioners of Taxation should continue to rest with the Governor General and responsibility for the appointment of ATO staff should continue to rest with the Commissioner of Taxation.  This would preserve the independence of the Commissioner of Taxation and the ATO in general


· the ATO Board of Directors, other than the Commissioner of Taxation, should not have access to individual taxpayer information

In all other respects, the ATO Board of Directors should have much the same structure and functions as an advisory corporate board of directors.  In particular, AICD believes the ATO Board of Directors should comprise:

· an independent chairman and a minimum of four additional external directors from the private sector who together bring the necessary range of skills and who have no material conflicts of interest


· the Commissioner of Taxation


· the Secretary of the Treasury (or a nominated representative)

The ATO Board of Directors should play a key role in the strategic management of the ATO.  In particular, the ATO Board of Directors should be responsible for:

· developing an overall strategic business plan for the ATO, including strategies for improving the ATO’s interface with taxpayers, IT strategy, staffing and training strategies, and the ATO’s role in the integrated tax design process


· ensuring that the Commissioner of Taxation and the ATO develop appropriate systems to implement that strategic business plan and manage the ATO’s operations

· monitoring, assessing, and publicly reporting on the ATO’s performance against that strategic business plan as well as the performance of both the Commissioner of Taxation and the three second Commissioners of Taxation

Improved, broadly-based governance of the ATO has been widely discussed in the community, but the AICD urges more transparent governance of all tax-related government organisations.  To the extent that the particular organisation has commercial objectives (eg revenue collection, IT systems improvement, compliance cost minimisation) these fields of expertise should be reflected both on the governing body and in the organisation's structure and culture.

There is also a need to define clearly the roles of each of the key government departments and agencies involved in the integrated tax design process.  The fundamental objective of the integrated tax design process is to ensure that adequate consideration is given during the tax review and reform process to the legislative and administrative implications of any proposed reforms.  That is, the integrated tax design process is intended to ensure that any proposed policy changes can be expressed clearly in legislation and administered in practice.  This requires inputs from a wide range of key government stakeholders including the Treasurer, Assistant-Treasurer, Department of the Treasury, the proposed tax policy directorate within Treasury, Office of Parliamentary Counsel, ATO, Board of Taxation, Auditor General, Commonwealth Ombudsman, the proposed Inspector General of Taxation and ultimately Parliament.  Unless these key stakeholders have a clear idea of their respective roles and responsibilities this integrated tax design process is unlikely to work.

Overlap should be avoided, but co-operation and liaison between these stakeholders and appropriate levels of funding are essential.  In particular, it is important for the Treasurer, the Assistant-Treasurer and the Commissioner of Taxation to develop clear statements of their specific roles and responsibilities in the integrated tax design process.  Once those ‘Ministerial protocols’ have been developed, their officials also need to develop ‘departmental protocols’ which set out their respective roles and responsibilities in the integrated tax design process and the processes to be followed to co-ordinate their activities. 

Many other government departments and statutory authorities also have a vital interest in parts of the tax system - for example, the Research &Development Board, the Department of Family and Community Services, the Department of Trade, and the Australian Film Commission.  These also need to be drawn into tax governance processes if government policies are to be cohesive, efficient and workable.  To the extent that the internal culture of some organisations does not facilitate a collaborative approach, Key Performance Indicators and incentives should be set which achieve the necessary culture change within acceptable timeframes.

Policy recommendations

The AICD therefore believes that good governance of the tax system would be enhanced by and recommends:


· establishing an ATO Board of Directors that would be responsible for:


· developing an overall strategic business plan for the ATO, including strategies for improving the ATO’s interface with taxpayers, IT strategy, staffing and training strategies, and the ATO’s role in the integrated tax design process


· ensuring that the Commissioner of Taxation and the ATO develop appropriate systems to implement that strategic business plan and manage the ATO’s operations


· monitoring, assessing, and publicly reporting on the ATO’s performance against that strategic business plan as well as the performance of both the Commissioner of Taxation and the Deputy Commissioners of Taxation


· clearly defining the roles of the various stakeholders directly engaged in the integrated tax design process


· developing protocols between the Treasurer, Assistant Treasurer, the Commissioner of Taxation, and their respective departments outlining the manner in which they will co-ordinate their joint roles in the integrated tax design process


· formalising processes for non-tax departments to provide relevant input into the integrated tax design process

The AICD is prepared to assist in any review of tax governance structures that might be adaptable to the Australian environment.

Consultation

Consultation is critical to improving our tax policy and legislation and is an essential component of an integrated tax design process.  As documented in the recent report by the Board of Taxation to the Treasury Ministers, “Government Consultation with the Community on the Development of Taxation Legislation”, the current consultation process is not delivering the outcomes it should, and requires radical overhaul.

The AICD supports the Board of Taxation’s recommendations and welcomes the Government’s commitment to implementing an integrated tax design process that is genuine, more accepting of alternative views, and is inclusive of the whole community.  Although some progress has been made over the last year towards using such a process to examine specific issues such as consolidation and TVM this does not always occur.  It is essential to ensure all tax issues proceed through the integrated tax design process, not just a few selected issues.

The AICD believes that the Government should accord high priority to the implementation of the Board of Taxation’s recommended reforms to the consultation process. 

Policy Recommendations

The AICD recommends that:


· all tax issues should proceed through the integrated tax design process, not just a few selected issues


· external consultation should occur throughout each of the key stages of the integrated tax design process including the development of high level policy, detailed tax system design, the development and ‘road testing’ of tax legislation, administrative system design, and post-implementation reviews of existing tax regimes


· the transparency of the integrated tax design process should be improved by:


· releasing a detailed tax policy work program that identifies and prioritises the issues to be addressed and outlines a timetable for their resolution that provides adequate opportunity for consultation


· ensuring that the intent and expected outcomes of tax policy initiatives are clearly specified to facilitate the detailed design of tax regimes and the subsequent review and reform of those regimes


· providing detailed feedback to external participants responding to their comments.  Officials need to be held accountable for considering and responding to submissions made by interested parties


· a ‘Tax Policy and Legislative Unit be established that would be held accountable for the overall management of the integrated tax design process.

Simplification

Ultimately, the performance of the tax system depends on the ability of taxpayers to understand and comply with their obligations as set out in tax legislation.  This is because the Australian tax system relies heavily on ‘self assessment’.  That is, taxpayers are expected to understand their obligations under tax legislation and comply with those obligations to assess, collect, and pay tax to the Government.

Prior to the introduction of GST and the recent business tax reforms, Australia, like the United Kingdom and New Zealand, had been undertaking a fundamental rewrite of the Income Tax Act (the ‘Tax Law Improvement Project’) to simplify that legislation.

Unfortunately, legislative simplification in Australia appears to have been shelved indefinitely to free up resources for other tax policy initiatives.  Of particular significance to the legislative simplification program is the outcome of the government’s consideration of the Tax Value Method (TVM), since it had extensive implications for the manner in which the Income Tax Act is drafted.  Given that the Government decided recently to accept the Board of Taxation’s recommendation not to pursue the TVM, the AICD believes that it is essential for the Government to:

· recommence an ongoing program of legislative review, reform, and simplification as a key component of the integrated process of tax design


· devote appropriate resources to that task

In particular, it is important to develop a detailed work program for simplifying tax legislation that is a high priority, integral part of the overall tax policy work program.  Unless genuine simplification is achieved there will continue to be expensive and problematic interaction between the ATO and taxpayers on even the most prosaic of matters.  All these resources would be far better used in dealing with the genuinely complex areas of taxation.

The AICD recognises that Australian business environment can be complex.  However, taxpayers with relatively simple business affairs should face a simple tax regime, with complex tax laws being reserved only for those transactions that are complex in non-tax ways.  Currently, this does not happen.  Taxpayers with relatively simple business affairs can become unintentionally entangled in tax complexity very easily.

Several initiatives would act to enhance simplicity.  The first is a genuine commitment to principle-based drafting. The concept behind principle-based drafting is that a high level statement of general principles using carefully chosen words in the legislation, as well as being more easily understood, should be less subject to exploitation by taxpayers, than detailed rules that often create gaps because of their excessive detail. Principle-based drafting attempts to identify generic issues and deal with them generically. This avoids the need for later amendments and the proliferation and duplication of rules that is characteristic of the current legislation.

The AICD notes that the recently introduced and quaintly-named Simplified Tax System (STS) does not achieve an acceptable standard of tax simplicity, despite its theoretical appeal.  The disadvantages (compulsory cash basis, timing of income and deductions, bringing forward tax liabilities, complex exception rules, and impossible-to-administer anti-avoidance grouping rules) will, for most businesses far outweigh the limited benefit (depreciation rates.)  

The AICD considers that the key reason for the failure of previous attempts at simplification (and now of STS) is that government does not accept that simplification might involve some policy change and compromise in terms of revenue raised.  The reluctance to consider policy changes that would simplify tax legislation, and the obvious preoccupation with taxing every last dollar, are the fundamental reasons why previous attempts at simplifying the tax system (eg TLIP) have failed and continue to fail.

Policy Recommendations

The AICD recommends that the Government should:


· recommence and appropriately resource an ongoing process of legislative review and reform aimed at simplifying tax legislation


· develop a detailed tax simplification work program as a high priority component of the overall tax policy work program


· make a commitment to principle-based legislative drafting


· accept that legislative simplification may  involve some policy change and have a revenue cost

Administration

Another crucial component of a good tax system is an efficient tax administration.  Inefficiencies in administrative systems and practices can undermine the ability of the tax system to raise revenue in an efficient and inequitable manner.  An inefficiently-administered tax system costs money, not only in terms of increased administrative costs required to raise tax revenue, but also in terms of the additional compliance burden it places on taxpayers.  Inefficient administrative systems and practices waste taxpayers’ time(eg. waiting for help on ATO telephone lines), increase their accounting and legal fees, require numerous systems changes, and create paperwork muddles.

In the AICD's view, the current ATO's administrative performance is considerably below an acceptable level.  This impacts directly on those who have to deal with the ATO - which is all tax paying Australians.  The private sector is a key stakeholder in the ATO's administration of the tax system and has an interest in ensuring it carries out its task openly and effectively.

In addition to establishing an ATO Board of Directors to preside over the restructuring of the organisation to meet the demands of an integrated tax design process, the AICD considers that the ATO should be seeking to benchmark its administrative practices against other revenue authorities.  In particular, it should be seeking to identify the ‘international best practice’ administrative systems and practices employed in other jurisdictions and monitor and publicly report on its performance against those benchmarks.  

Policy Recommendations

The AICD believes the administrative efficiency of the ATO could be improved by and recommends:


· establishing an ATO Board of Directors (as discussed above)


· identifying ‘international best practice’ administrative systems and practices employed by revenue authorities in other jurisdictions


· monitoring and publicly reporting on the ATO’s performance against those international best practice benchmarks.
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