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1.  GENERAL COMMENTS:

1.1
Introduction
The Institute of Chartered Accountants in Australia (“ICAA”) welcomes the opportunity to provide input to the Senate Economics Committee on the Inspector-General of Taxation Bill 2002.

The ICAA, as the leading professional accounting organisation in Australia, is well placed to make this submission.  

· The ICAA represents nearly 38,000 members in public practice, commerce, academia, government and the investment community. Its members are advisers to businesses at all levels, from small and medium sized businesses to the largest global corporations operating in Australia.  

· Our members, particularly those in public practice and in commerce, are those who experience the systems and procedures used in the administration of the various taxation acts. As such our members are those who will be most effected by the role of the Inspector-General of Taxation.

· We have had representation in relation to the Consultative Document released as to the position of the Inspector-General of Taxation. Further we have discussed in detail the role and potential benefits of the Inspector-General of Taxation with our members.

Our comments and primary concerns in relation to the operation of the Inspector-General of Taxation as developed in this Bill are indicated below. All legislative references herein are to the Inspector-General of Taxation Bill 2002.

1.2
The ICAA's In-Principle Support for the Inspector-General of Taxation Bill 2002 

The ICAA endorses the intention of this Bill to create the role of Inspector-General of Taxation.  However the ICAA is concerned that this position will not have the necessary authority, independence and resources to make a real difference to the quality of taxation administration in Australia.

Daily the ICAA hears of the anger and frustration of its members who struggle with the burdensome and sometimes unworkable administrative aspects of Australia’s taxation system.  Both the tax legislation and the arrangements put in place to administer that legislation often appear to have been developed with little comprehension of the practical issues faced by taxpayers and tax practitioners, and appear not to have gone through an effective review procedure.  

The ICAA believes that there has been insufficient objective scrutiny of Treasury’s development of taxation policy and law design, and of the administrative systems and procedures put in place by the Australian Taxation Office (ATO).  

In that context, the creation of the role of Inspector-General of Taxation is welcomed by the ICAA.  However, as outlined below, we have some concerns about the operation of the Bill and the position it creates.  

2.  ICAA CONCERNS

2.1
Independence - the transparency of reporting obligations

Section 10 of the Bill requires the Inspector-General of Taxation to make written reports to the Minister.  Section 11 of the Bill gives the Minister authority to table all or part of these reports in Parliament or to make these reports publicly available.

· The ICAA is concerned that the Minister’s effective discretion whether to make public or table reports could be used inappropriately and limit the transparency of the Inspector-General’s role.  For example, the Minister could decide not to make public a report by the Inspector-General, to avoid embarrassment to the Government or the ATO.  

· Section 22 allows the Minister the ability to limit the Inspector-General’s authority to release a report publicly in the situations indicated in this section and so remove any inappropriate use of the Minister’s powers. 

· Given the detailed provisions of Sections 22 to 27 limit any adverse effects that may occur on making the report public, the ICAA believes that the Bill should give the Inspector-General of Taxation the specific authority to make any report public, after consulting with the Minister as to whether the Minister wishes to exercise his or her powers under Section 22.

· The ICAA strongly recommends that where the Minister does exercise his or her discretion under Section 22 to disallow the public release of any part of the Inspector-General’s report, that the Minister is required to publicly state under which sub-section they are exercising that discretion.

Unfettered independence to make public its reports is essential if the Inspector-General of Taxation is to be not only an adviser to Government but also a watchdog on tax administration for the community at large.

2.2
Authority – limitations on scope of Inspector-General’s functions

Section 7 of the Bill sets out the functions of the Inspector-General, namely (a) to review, and (b) to report on and make recommendations regarding, the systems established by law and by the ATO to administer the tax laws of Australia.  

The ICAA interprets this provision – particularly the words “systems established” – to limit the Inspector-General’s role to systems already legislated and in operation.  That is, the Inspector-General cannot be proactive and review or comment on proposed or potential systems, or systems operating overseas for example.  

The ICAA could not support such a restriction – prevention of poor administration is clearly preferable to remedying it later.  The Inspector-General of Taxation should be able to have input into the design of new administrative models, not merely reviewing “established” systems.  

2.3
Insufficient resourcing of the position

It is envisaged that the Inspector-General of Taxation would undertake projects reviewing issues raised by the Minister, the Commissioner of Taxation, and Parliamentary inquiries and committees, as well as issues brought to the Inspector-General’s attention by the public. The Consultation Paper regarding the Inspector General of Taxation identified a number of large projects that would benefit from the Inspector General’s involvement. 

The ICAA applauds that these projects be undertaken, but has serious concerns that an annual budget of $2million is insufficient to do so.  It would severely restrict the Inspector-General’s ability to:

· commission reports from expert tax practitioners, reputable tax academics for example;

· travel within Australia to consult with taxpayers, tax practitioners and representatives from professional bodies;

· travel within Australia and consult with relevant officials within the ATO who are located throughout Australia; and

· undertake comparisons with other countries.

This limited budget suggests that either:

(i) the Inspector-General of Taxation will have to restrict the number of projects that are undertaken, in which case important issues may never be addressed, or 

(ii) the Inspector-General’s core role will become merely an instrument for raising potential issues, leaving it up to the ATO or Government to fund further investigations – which detracts from the independence and transparency of the role. 

Neither of these is acceptable or desirable, and would make the role of Inspector-General of Taxation a token position without “teeth”.  If the role is to be created, it should have the resources to be effective. 

As a precautionary note, the ICAA warns against relying on “outsourcing” work to professional bodies and volunteers from the profession on a volunteer basis. The professional bodies themselves under-resourced and heavily reliant on volunteers from the tax profession for the preparation of submissions to the ATO, the Government etc.

2.4  Credentials and location of the Inspector-General of Taxation

While not specifically addressed by the Bill in question, the ICAA believes the selection and location of the Inspector-General of Taxation will have a significant impact on whether the intended purpose of the role is achieved in reality.

Personal skills and attributes

While acknowledging the recruitment of such an individual will be challenging, the ICAA believes that the successful candidate should:

· be a respected tax professional from the private sector, either a practitioner in public practice or from a public company background, and so be able to bring to the position insights, ideas and management skills from a commercial environment;

· have a good working knowledge of tax administration;

· understand politics and government bureaucracy;

· appreciate that they are an instrument of change and not merely a bureaucrat, and have the personal drive to move issues forward.

Location

Initially at least, we can see the case for locating the Inspector-General in Canberra, given the extent of liaison we envisage with the ATO, Treasury and the Ombudsman. 

However, we would not rule out a location in other capital cities – we suggest Sydney or Melbourne - or the establishment of satellite offices, or personnel located in the major capital cities to make the Inspector-General more accessible to the business community. 

2.5 Potentially a “buffer” between politicians and their aggrieved constituents

The ICAA is concerned that the Inspector-General of Taxation could be used as a means for politicians to “fob off” aggrieved taxpayers, albeit they will first need to get the Minister’s approval to refer matters to the Inspector General of Taxation. The Inspector-General can be used as "buffer" between politicians and their aggrieved constituents but will not have the power to make the change required by the taxpayer.  

Having said that, we see little that can be done on a practical level to overcome this concern, other than ensuring the Inspector-General has the authority to public their reports and their recommendations (ie such publication is not at the discretion of the Minister as raised above at point 2.1).  

3. ICAA RECOMMENDATIONS

1. Section 11 be amended to state that the Inspector General may cause a report under section 10, or a part of a report, to be made publicly available after the Inspector-General has consulted with the Minister as to whether the Minister wishes to exercise his or her powers under Section 22.

(Addressing our concerns raised at point 2.1 above)

2. Where the Minister does exercise his or her discretion under Section 22 to disallow the public release of any part of the Inspector-General’s report, that the Minister is required to publicly state under which sub-section they are exercising that discretion.

(Addressing our concerns raised at point 2.1 above)

3. That the term “established” in Section 7 be replaced by “established, intended to be established, or could be potentially established” to allow the Inspector General of Taxation the ability to be proactive in undertaking reviews.

(Addressing our concerns raised at point 2.2 above)

4. That the funding for the position of the Inspector General be increased to a more realistic level to enable the position to operate effectively.

(Addressing our concerns raised at point 2.3 above)

5. That the recruitment of an individual for the position of Inspector-General take into consideration the points we raise above at point 2.4 above, in terms of both credentials and location.

(Addressing our concerns raised at point 2.4 above)

The ICAA believes that Recommendations 1 and 2 can be incorporated into the Bill quickly and with relative ease.  We strongly recommend that there be further consultation to work through recommendations 3 and 4.
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