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Executive Summary

CPA Australia believes that the proposed new office of the Inspector-General of Taxation (IGT) has the potential to make a significant contribution to improvement of the tax administration system in Australia provided it is undertaken in such a way to deliver real benefits to the community. The following recommendations on the design features of the proposed office as contained in the recent Consultation Paper are made to ensure that this potential is realised.

· Relevant enabling legislation for the IGT position should state that the objective of the IGT is to ensure that the criteria relating to good tax administration in respect to efficiency, fairness, accountability and transparency are met.

· It is essential that the IGT's role include the ability to review and make recommendations on broader tax policy and law design issues to the extent that this may be necessary to secure necessary improvements in tax administration.

· Issues raised should not be excluded from review even though they may touch on or question government policy.

· In addition to its responsibility for systemic tax issues, the IGT should also have sole responsibility in future for the handling of individual complaints (currently dealt with by the Commonwealth Ombudsman), subject to the new office being adequately funded for this responsibility.

· The IGT should be independent of other government agencies such as the ATO and Treasury and be required to report to Parliament at least annually and generally more frequently to enable significant matters to be brought to Parliament's attention on a timely basis.

· The reporting framework should also include a mechanism to elicit a formal response/ reply by the Government or the Commissioner of Taxation.

· The IGT needs to have appropriate access to the Board of Taxation in recognition of the importance of the office to the effective functioning of the tax system.  This could be as an ex officio member although this is not essential.

· An appropriate balance should be obtained between issues raised by the Government with the IGT and those raised by taxpayers, with priority being given to concerns raised by taxpayers and their representatives. The IGT should be able to establish its priorities in a way that best enables it to achieve its objectives. The issues of greatest concern at present, particularly to the tax profession, would include those relating to the processing system (eg. running balance accounts, lodgment program, activity statements), communications systems (particularly telephone access to the ATO) and the penalties and interest regime (treatment of objections and exercise of the Commissioner's discretion in this area generally).

· The IGT should have broad investigation and access powers, subject to protection of taxpayer information. Also, the IGT should tap into the expertise of tax professionals with a detailed knowledge and experience of existing problems in tax administration.

Introduction

As Australia's largest professional body, with 97,000 members, CPA Australia welcomes the opportunity to comment on the Inspector General proposals contained in the Consultation Paper on the ‘The Inspector General of Taxation in the Taxation System’ as released in May 2002 by the Minister for Revenue and Assistant Treasurer.

Given the importance of proper tax administration processes to the effective operation of the tax system from the standpoint of the Government, taxpayers and the tax profession, we are supportive of the proposal to establish the new office of the IGT provided it is undertaken in such a way to provide real benefits to the community. Recent problems arising with existing tax administration arrangements, for example the BAS version 1, interaction of the rulings system with self-assessment and mass marketed tax schemes, running balance accounts, application of penalties and GIC and the new contractor rules have all been of major concern to our members and their individual and business clients.

The forgoing examples highlight the interrelationship between policy, legislation and administration. It is essential, therefore, that the IGT's role include the ability to review and make recommendations on matters of policy to the extent that this is necessary to secure improvements in tax administration.

It is also important to ensure that the proposed Inspector General is genuinely independent of other government agencies and can report to Parliament on a timely basis.

In preparing this submission, we have also had regard to the issues raised in the recent consultation sessions on the Inspector General proposals conducted by the Board of Taxation.

The main issues addressed in this submission are the following:

· clear objectives for the Inspector-General of Taxation (IGT)

· the proposed structure and responsibilities of the IGT

· the reporting requirements of the IGT

· independence, and the relationship of the IGT to other relevant government agencies and office holders

· IGT's Work Priorities/Powers, and

· IGT's Investigation/Access Powers

In the interests of furthering the tax reform debate, the submission is also available to the general public via the CPA Australia web site (www. cpaonline. com. au).

Copies are also obtainable from CPA Australia by contacting Paul Drum - Senior Tax Counsel on 03 9606 9701 or via e-mail (paul.drum@cpaaustralia com. au).
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Position’s objectives
The IGT is intended to improve the effectiveness of the tax administration system in Australia for taxpayers, which effectively recognises the shared role in tax administration of taxpayers and the tax profession. This will involve reducing the compliance burden on taxpayers and their advisers arising from complexity and uncertainty in the tax administration system, and helping ensure the efficient and timely delivery of services to assist taxpayers.

We believe that these broad outcomes should be explicitly stated objectives of the IGT and to this end the relevant enabling legislation for the position should state that the objective of the IGT is to ensure that the criteria relating to good tax administration in respect to efficiency, fairness, accountability and transparency are met.

Proposed structure and responsibilities

Our preference is for the IGT to have responsibility for the investigation and review of systemic tax administration issues which may include the need to consider broader tax policy and law design issues where this is necessary to achieve improved tax administration outcomes. This approach would be consistent with the integrated tax design process proposed by the Review of Business Taxation. While we recognise that the determination of tax policy is ultimately a matter for government, it is clear that problems with tax administration in the past have at times been directly linked to inappropriate policy and law design processes.  It is essential therefore that issues raised should not be excluded from review even though they may touch on or question government policy.

There are strong arguments to keep separate the duties of the IGT from the Ombudsman’s office. For example, it has been argued by some of our members that the IGT could have difficulty in overviewing/ say, BAS implementation, the crackdown on aggressive tax planning, UBS etc and effectively ‘sign off’ on a compromise system, and then still be required to judge individual cases. That is, that the review of the system and adjudging the merits in its application to individual circumstances must be done by two independent parties. While there are some advantages of the IGT being independent, this also raises a number of disadvantages especially regarding the potential for duplication, overlap of functions between the two bodies and a potential lack of accountability in this arrangement. Further, the proposed the proposed funding for the office will not permit the office to remain independent whilst enabling the IGT to undertake their responsibilities in any meaningful way.

Therefore under the circumstances we consider that the better option is for the IGT to also have sole responsibility for the handling of individual complaints, subject to the IGT's office being adequately funded for this wider responsibility. The $2 million initial budget allocation for the IGT as proposed in the Consultation Paper would clearly need to be appropriately increased to cover this wider role. The net impact on the Government's 2002/03 Budget should not be significant, however, given the savings that could be expected to accrue to the Ombudsman due to the transfer of that office's current responsibilities in this area to the IGT.

The main advantages of this approach are detailed in Appendix B to the Minister's Consultation Paper and we concur in those listed. We would particularly emphasise the importance of avoiding the potential for confusion, duplication and overlap which would inevitably arise if the Ombudsman retained his existing ‘own motion’ powers to investigate wider tax administration issues in addition to his responsibility for investigating individual complaints. The problem would not arise if the Ombudsman refrained in future from exercising this power in the tax area, but that appears to simply beg the question as to why the Ombudsman should continue to retain such powers.

We also place considerable importance on the IGT having the dual responsibility for investigating taxpayer complaints and inquiring into systemic tax administration issues given the close link between these two areas, particularly in providing a basis for direct understanding of the experience of taxpayers with the tax administration process. Such an understanding may be of considerable importance to the IGT in determining his priorities in respect to the review of systemic issues going forward.

An additional advantage is that it would facilitate the IGT's role as an advocate for all taxpayers, including Australian business, in disputes with the ATO, as earlier foreshadowed by the Prime Minister in his announcement of this initiative in the context of the last Federal election campaign.

On the other hand, the disadvantages associated with this option do not appear to be significant. In particular, there would be greater confusion if the Ombudsman retained its existing responsibilities in the tax area following the establishment of the IGT than if the office relinquished them as proposed above.

The possibility of there being a perceived loss of independence in reviewing taxpayer complaints needs to be addressed by ensuring that the IGT is clearly independent of other government agencies such as the ATO and Treasury and has a reporting responsibility to Parliament in line with that of the Ombudsman. The independence of the IGT in dealing with systemic issues is just as important as it is for the handling of individual complaints.

There is a risk that the IGT could be overwhelmed by individual complaints. This could be best dealt with by providing the IGT with adequate resources to deal with such complaints. This can be easily accomplished by promptly transferring the Ombudsman's existing resources in this area to the IGT once that office is established.

In any event, if it is not practicable to adopt this approach in its entirety in 2002/03 for budgetary reasons, then we would strongly urge that the Ombudsman's ‘own motion’ powers in the tax area be given up concurrently with the establishment of the IGT and that the transfer of the complaints handling function take place from 1 July 2003. This should provide adequate time for any budgetary difficulties that may be involved to be resolved.

The above comments should not be seen as implying any criticism of the Ombudsman in his role of either investigating taxpayer complaints or reviewing systemic issues in the tax area in recent years. We believe that the Ombudsman has done some excellent work in these areas, albeit with a greater focus on dealing with individual complaints which seem to be his main responsibility. For the reasons outlined above, we believe that both of these responsibilities should now rest with the IGT once established in order to ensure greater accountability and seamless interface with existing administrative points of review of the ATO.

Reporting requirements

We strongly support the proposal contained in the Consultation Paper for the IGT to report to Parliament on an annual basis. However, we are also of the view that the IGT be empowered to report to the Parliament more frequently as appropriate. For example, the IGT could be required to make quarterly interim reports to Parliament within, say 90 days of the end of each quarter. This could arise where the IGT considered that there were significant matters that should be brought to the Parliament's attention on a timely basis, including matters arising in its dealings with the ATO.

It is also important that the reporting framework includes a mechanism to elicit a formal reply by the Government or the Commissioner of Taxation depending on the circumstances.

Appropriate provision could be made in the legislation establishing the IGT to ensure that the IGT's advice to Ministers and taxpayer information remained confidential but this should not override any public access to information that might otherwise be available to members of the public under FOI, etc legislation. Subject to this proviso, CPA Australia believes that public confidence in the IGT and the effectiveness of the office would be enhanced by allowing the IGT to report publicly on the outcomes of its investigations.

Independence, and relationships

The IGT should clearly be independent of other government agencies such as the ATO and Treasury as proposed in the Consultation Paper. Also a protection mechanism will be required in the legislation to enable the IGT to carry out their duties in a pro-active way, while being able to withstand criticism and rejection of their endeavours from time to time. In addition, if the IGT is to be given responsibility for the investigation of taxpayer complaints as proposed above, then the IGT should have full independence vis-à-vis other government agencies and Ministers (including the Treasury Ministers) in dealing with such issues. The relevant legislation should make this clear in the same way as the income tax law preserves the independence of the Commissioner of Taxation in his dealings with taxpayers.

We support the role of the IGT as an adviser to Government on administrative policy matters but also functioning as an independent authority examining problems in the administrative framework of the tax system. In other words, the IGT needs to be reasonably independent in determining his work priorities to ensure that the office does not lose the confidence of taxpayers. 

While not seen as essential, there is merit in the IGT being an ex officio member of the Board of Taxation (as for other senior public servants and office holders in the tax area) in recognition of the importance of the office to the effective functioning of the tax system. This would also assist the Board in meeting its responsibilities of advising the Treasurer on the general health of the tax system.  However it is noted that this could equally be achieved provided the IGT has regular access to the BOT without having to be a member of same.

Work Priorities/Powers

The issues of how the IGT's work priorities should be determined and how the powers or services of the IGT can be activated are clearly closely related, although they are dealt with separately in the Consultation Paper.

The main issue is to ensure that an appropriate balance is obtained between issues raised by the Government through the Treasury Ministers and issues raised by taxpayers and their advisers either directly or indirectly. Our view is that priority should be given, in the short-term at least, to genuine and legitimate concerns raised by taxpayers and their representatives given that the existence of such concerns is the primary reason behind the establishment of the IGT in the first place.

It is important, therefore, that the IGT be able to establish priorities in a way that best enables it to achieve its objectives. The criteria for setting priorities should not be prescribed either directly or indirectly. In this regard, it is important to ensure that the list of systemic issues contained in section 4.2 of the Consultation Paper are appropriately prioritised to ensure that those issues that are currently having the greatest impact on taxpayers and their advisers are dealt with expeditiously by the new IGT. The issues of greatest concern at present, particularly to the tax profession, would include those relating to the processing system (eg. running balance accounts, lodgment program, activity statements), communications systems (particularly telephone access to the ATO) and the penalties and interest regime (treatment of objections and exercise of the Commissioner's discretion in this area generally). Issues associated with the current arrangements for compensating taxpayers and tax agents for defective ATO administration also require urgent review.

Transparency in this area could be enhanced by requiring the IGT to report publicly on the matters raised with it and an explanation of its forward work program, including an invitation for further input on this from interested parties.

Investigation/Access Powers

We support the proposals in the Consultation Paper for the Inspector-General to have broad investigation powers and access to information, but with taxpayer information remaining confidential in the IGT's hands. As noted, these powers could be based on those of the Commonwealth Ombudsman.

It will also be important, however, for the IGT to tap into the expertise of tax agents and other tax professionals with a detailed knowledge and experience of the existing problems in the tax administration area.

The person appointed to undertake he proposed IGT role should be someone with extensive experience in tax law and administration, including but not necessarily limited to those with experience in these areas in both the private and public sectors. Extensive private sector equivalent experience via liaison and representation with the ATO and other government agencies on significant tax administration issues should also be well regarded for this purpose.
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