Dr. Kathleen Dermody

Committee Secretary

Senate - Economics Committee

Inquiry into the Inspector-General of Taxation Bill 2002

I am responding to your 28 October 2002 letter to the Law Council of

Australia asking for submissions on the above Bill.  Thank-you for the

opportunity to do so, though I am not necessarily responding on their

behalf (see conclusion below).

My submission goes to the issues of to whom the IG will report (the

Minister or the Parliament) and the implications for the function of the

office and its independence in the light of criticisms from the Opposition.

Let me start by saying that my sense is that this initiative is supported

by the professions and taxpayers as systemic tax administration issues have

not been addressed adequately in the past - to the point where it became an

election issue.  Whilst it is widely acknowledged that the Federal

Ombudsman could have looked into this, it appeared that he/she didn't as a

matter of practice.  This could have been addressed by additional funding,

but I personally saw some force in the arguments for separating this

function from the case by case inquiries which might always tend to

overwhelm inquiry into systemic issues (in other words - there is greater

reason for confidence that both kinds of inquiry will in fact be undertaken

if each is the primary function of separate offices).

It is not the end of the road if systemic inquiry ends up with the

Ombudsman - so long as it does happen.

Also, it seemed to me, and I think other practitioners, that there was real

merit in allowing the IG to report to the Minister.  The reason for this

was an feeling that in substance the Minister felt that she needed her hand

strengthened to bring about the reforms in tax administration that had

become a political issue - the traditional forms of advice to the minister

were themselves the problem and so she needed a new source of advice

independent from them to bring about a remedy.  It was in this sense that

mandatory reporting to the Parliament instead of to the Minister might have

cramped the advice and the effectiveness of the Office in identifying

systemic problems with tax administration and then precipitating remedial

action.

Even so, this issue of whether the IG should report to the Parliament

remained a difficult issue to decide on as it is an important issue in the

fundamental independence of the office.

Independence has been identified by everyone as a key issue - particularly

as the proposal is to make the IG be part of Treasury.   How he or she is

to be part of Treasury and yet remain independent of it sufficiently to not

become part of the problem remains one of the key issues in the proposal.

It appears that the Federal Opposition have latched hold of this issue.  As

best I understand them, they object to this proposal because it would in

effect take part of what the truly independent Ombudsman's role and will

give it to a officer that doesn't report to Parliament.

There is some force in this objection about independence, except it doesn't

address the issue of being sure that systemic tax administration issues

will in fact get done whilst this is not the key duty of anyone, and it

doesn't address the issue of allowing the advice to go to the Minister (if

this is assists in actually solving the problem).

Could I suggest therefore that consideration be given to proceeding with

the current IG proposal but allowing the IG to report to Parliament when

and if he/she thinks it is necessary (as a buttress to his/her

independence).  An annual report to Parliament also might be wise if that

hasn't already been included in the proposal.

I am a tax partner with Freehills, but I make this submission in my own

capacity.  I am also a member of the Law Council of Australia and Law

Institute of Victoria's tax committees (Chair of the latter).  I will send

this submission to them in case they want to support the submission, but I

cannot necessarily say that they will.

I have no objection to the submission being made  public.

Kind regards,

John Morgan

Partner

Freehills

Direct 61 3 9288 1474
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