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Financial Services Reform Amendment Bill 2003

Amendments to the Corporations Act 2001 section 946B – 

Situations where a Statement of Advice is not required: Personal Advice given in a Live Market Situation

Submission to Senate Economics Committee

The Statement of Advice / Further Market Related Advice Amendments

1. The Amendments: The Financial Services Reform Amendment Bill 2003 would make amendments to section 946B of the Corporations Act, putting in place the following process where advice is given to retail clients by market participants like stockbrokers:

(a) Financial Services Guide: as before, a Financial Services Guide (FSG) will be provided to the client.  A statement will be included in the FSG that when future time critical advice is given in a ‘live market’, the client will not receive any documentation regarding the basis for advice, but that they may request a copy of the record of advice kept by the stockbroker within 90 days of the advice being given;

(b) Statement of Advice: a client profile must be compiled.  A Statement of Advice must be provided setting out this information and other prescribed information (such as conflict of interests and any commissions or payments the stockbroker may receive) in relation to the advice;

(c) Further Market Related Advice (FMRA): when a client contacts their stockbroker and advice is given in relation to the sale, purchase or holding of specific securities in connection with a ‘live market’ (Further Market Related Advice – replacing Execution Related Telephone Advice), a Statement of Advice will not be required;

(d) Record of Advice: as before, a record of brief particulars of the advice or the basis for the advice must be kept. The client may request a copy of the record within 90 days
 of the advice being given; and

(e) Change in Circumstances triggers SoA: If there were a significant change in the circumstances of the client, a further Statement of Advice would be required to be provided to that client.

2. Opposition Amendments: on 4 November 2003 in debate in the House of Representatives, Mr Alan Griffin MP made the following comments on these aspects of the Bill, flagging a Senate amendment requiring annual reviews of client circumstances:

Section 945A provides a general obligation for entities to have a reasonable basis for any personal advice given, which, according to the EM, requires them to determine the client’s relevant personal circumstances. Labor queries whether this general requirement is sufficient in this context. It may be the case that an additional requirement is necessary - for example, a requirement that the stockbroker go back to the client at least annually to check whether their circumstances have changed. Labor will consider moving an amendment to this effect in the Senate. The interesting point about the provision is that even though the stockbroker is no longer required to provide an SOA they are still required to make other disclosures in relation to issues like remuneration and conflicts of interest. I urge the government to take those issues into consideration. We will certainly be revisiting them in the Senate. 
(Hansard 4 Nov 03 page 21896 emphasis added).

3. To date, SDIA has not seen the text of any proposed further amendments to the Bill. Therefore, this submission only addresses the Opposition amendments flagged in the House, as set out above.

Comments by SDIA on the Opposition amendments

The Securities & Derivatives Industry Association supports the amendments to the Statement of Advice requirements proposed in the Bill.  They will ensure that clients receive the type of service they require, without compromising important consumer protection measures at the heart of the Financial Services Reform regime. 

SDIA does not believe that the additional requirement for annual client reviews is necessary, and would like to note the following:

1. The Requirement to have a reasonable basis for Advice - s945A: SDIA notes that there is an overriding obligation to have a reasonable basis for advice under s945A.  Explicit in this obligation is the need to base any advice on the client’s own personal circumstances. Section 945A is sometimes referred to as the ‘know your client/know your product rule’. Insofar as it requires an adviser to know the client, section 945A(1)(a) states:

The providing entity must only provide the advice to the client if: 

(a) the providing entity:

(i) determines the relevant personal circumstances in relation to giving the advice; and

(ii) makes reasonable inquiries in relation to those personal circumstances…

Failure to comply with the requirements of s945A is now a criminal offence – its predecessor (s851) was not – carrying a maximum penalty of a $20,000 fine, 5 years jail or both.

“Relevant personal circumstances” means: 

such of the person’s objectives, financial situation and needs as would reasonably be considered to be relevant to the advice: s761A.

(The new exemption from the requirement to give a Statement of Advice applies where the stockbroker "has previously given the client a Statement of Advice that set out the client’s relevant personal circumstances in relation to the advice...set out in that Statement": s946B(1)(b).  If these circumstances change, a new Statement must be given.)

2. ASIC Policy: ASIC Policy Statement 175 Licensing: Financial Product Advisers – Conduct and Disclosure sets out ASIC’s view on what should be involved in determining relevant personal circumstances, and how it will enforce section 945A.  In relation to reasonable inquiries under s945A(1)(a)(ii) and the obligation to keep up-to-date client records, ASIC states:

[PS 175.107] Where advice is provided to an existing client, the client inquiries requirement under s945A(1)(a)(ii) will generally be satisfied if the providing entity makes reasonable inquiries about whether the information already held about the client’s relevant personal circumstances is up-to-date and complete. (emphasis added)
3. Accordingly, SDIA respectfully submits that the proposed Opposition amendment as to compulsory annual client reviews are not required, for the following reasons:

a. Obligation already exists: strict obligations – subject to penal sanction – already exist in section 945A to make inquiries as to relevant personal circumstances before any advice is given. This is further reinforced by the stated enforcement policy of ASIC that these details must be up-to-date.  

b. FMRA provisions require it: moreover, the FMRA amendments only apply if the stockbroker has provided the client with a Statement of Advice which sets out the client’s relevant personal circumstances and those circumstances are not significantly different from those previously provided: s946B(1)(d). It is therefore clear that client details must be kept up-to-date for the FMRA amendments to be able to apply.

c. Obligation must relate to advice: a further problem with the Opposition amendment is that it is not tied to the provision of advice. The law only requires inquiries as to relevant personal circumstances before advice is given. Typically, our members have a large percentage of clients who deal infrequently, and only request advice on occasion, sometimes once every several years. The amendment would lead to the added burden and expense of large-scale mail-outs to clients to confirm details whether or not they require advice. This requirement would be  excessive and superfluous. It may also be confusing for the client, since the client may assume that the stockbroker is giving actual or implied advice about the client’s portfolio of financial products which – unless the Stockbroker has agreed to provide a portfolio monitoring service – will not normally be the case.

4. 
Finalisation of FSR provisions time-critical: Finally, SDIA would like to point out how important it is for our members that this legislation be finalised.  All our member firms must be re-licensed under the new FSR regime by 11 March 2004. In practical terms, this is not far away, especially considering the approaching holiday period.  Our members need to know what the legal requirements are prior to obtaining their licences.  Much work will be needed to implement the new measures.  The provision of Statements of Advice is a key aspect of the advisory process.  Significant sums have already been spent in gearing-up for the new regime, including IT development, internal processes and procedures for operating client accounts, printing new client documents, etc. The lack of finalisation of this legislation means that members are not able to complete the process.  These amendments were first flagged in August.  As time drags on, these issues are now critical for our members, both in terms of compliance with the new provisions, and delivery of services to their clients post-11 March 2004.  

Doug Clark

Policy Executive

28 November 03

About SDIA: SDIA is the peak industry body representing 69 stockbroking firms and over 1300 practitioners across the whole of Australia.  With over 98% of the industry represented by the Association, SDIA has a comprehensive understanding of the challenges and opportunities facing all stockbrokers.

Since its formation in 1999, SDIA has been hard at work to deliver on its mandate and has actively engaged its members, regulators and other market participants to further strengthen standards of integrity and competence among individual practitioners.  The Association has grown rapidly, as individual member practitioners have come to recognise the value of SDIA’s support and involvement in tackling issues of importance to the stockbroking industry.

� See also Proposed Regulation 7.7.05 upon which SDIA has commented 17 November 2003 about the 90-day period.
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