27 November 2002

The Secretary

Senate Economics Committee

Suite SG.64

Parliament House

CANBERRA  ACT  2600

RE:
INQUIRY INTO THE FINANCIAL SECTOR LEGISLATION BILL 2002

This submission is lodged by the National Credit Union Association Inc on

behalf of its member Credit Unions and in the interests of all Credit

Unions.

The two immediate areas of impact of the Bill on our member Credit Unions

are the "fit and proper" test in relation to directors and senior management

and the ADI reporting requirements.

We are also concerned at the supervisory authority duplication, with ASIC

already requiring notification of changes in directors and its substantial

requirements for demonstrating competency of senior management.

Reporting Requirements to APRA

In relation to the reporting requirements to APRA, it is our understanding

that this requirement already applies through the APRA Prudential Standards.

In that regard, we have no difficulty with the proposal being provided for

in legislation.

Fit and Proper Test - Directors

In relation to the matter of the application of a fit and proper test for

directors and senior management of ADIs, we generally support this proposal

but with reservations.

Credit Unions are member owned and controlled mutual organisations with a

long history of sound and prudential management.  The only requirement for

qualification, to nominate as a director of a Credit Union, is that the

individual be a member and not be disqualified under the current

Corporations Law - Ref Part 2D.6.  This is considered to be a fundamental

and paramount principle in relation to the operation of mutual organisations

such as Credit Unions, as well as a number of Building Societies, and any

proposals which would interfere with that democratic right is opposed.

In 2001, APRA issued a draft Prudential Standard in relation to board

composition and it is understood that the passage of the Financial Sector

Legislation Amendment Bill (No 2) 2002 will provide the basis for APRA to

promulgate that draft or like, as a permanent standard.  There are a number

of elements within that draft standard with which we are concerned and they

have been advised to APRA.

Given the diversity of backgrounds of Credit Union directors, we are

particularly concerned to ensure that no specific qualification criteria is

prescribed in relation to academic or business activities.  Credit Unions

have enjoyed continuous success in the performance of duties by their

directors, which by and large are drawn from their local communities in the

case of community Credit Unions, or from within the employees of an

industrial Credit Union based in a workplace.

Of the three options considered in the explanatory memorandum to the Bill,

we certainly support the option selected, which essentially provides APRA

with a reserve power in this matter.  

There are two particular requirements in the APRA draft standard on

directors, which present an unacceptable position for Credit Unions.  The

first of these is that APRA may require an ADI to appoint additional

non-executive directors if it is not satisfied with the presence of

independence on the board and secondly, an ADI must notify APRA in advance

of any proposed changes in its board composition.

These are two important examples of requirements which do not reflect the

culture and constitution of mutual organisations and they should not be

applied to mutual ADIs.  Where an election of directors is to occur, which

is the stipulated position in the constitution of Credit Unions in respect

of each annual meeting where there are more nominations than vacancies, it

is impossible for the ADI to notify APRA in advance of proposed changes to

the board.

Duplication by ASIC

Presently, corporations are required to notify ASIC of changes in the

composition of the board of directors after the event.  Whilst this is more

practical than the APRA proposed requirement to notify in advance, it does

represent a duplication of reporting notice of change in the board of

directors.

It is submitted that in order to avoid unwarranted duplication of

supervision requirements, that notification to either APRA or ASIC should be

sufficient with the other supervisor being copied.

We are already concerned with unwarranted duplication in the supervisory

process, which is manifestly demonstrated by the requirement to obtain a

licence from ASIC to take deposits (under the FSR legislation), when ADIs

are already licensed by APRA under the Banking Act, to carry out the much

broader function of banking.

Fit and Proper Test - Senior Management 

In relation to senior management, the proposal closely mirrors the proposed

requirement under the Financial Services Reform legislation administered by

ASIC, in relation to competency of senior management in accordance with ASIC

Policy Statement; PS 164 Responsible Officers.

This matter is of particular concern, as ASIC under PS 164 is adopting a

very active and intrusive process of vetting the competency of management,

while ARPA will adopt a more conservative reserve power, to remove

unsuitable management, where considered appropriate.  

Of significant concern in both of these matters is that there does not

appear to be any right of appeal.  This matter needs to be addressed, so

that some manner of natural justice may be applicable.

Overall, we are very concerned with the fact that two Government agencies,

involved in the supervision of ADIs, will be addressing the matter of senior

management competency, but in two different directions.

It is proposed that APRA would be the more appropriate body under which this

regime should be applied, as APRA is responsible for the supervision for the

whole of the banking business of an ADI, and not just the deposit taking

activities in respect of consumer protection, which is the focus of ASIC.

ASIC Policy Statement 164 which addresses the matter of Responsible

Officers, requires an ADI to undertake verification or substantiation of the

competency of senior management, without any specific legislation supporting

this concept.  Of greater concern is the fact that the ASIC process adopts

quite comprehensively Option 2, as discussed in the explanatory memorandum

to the Bill.  Paragraph 4.32 in the explanatory memorandum commences the

detailed reasoning against such a proactive approach to the scrutiny of the

senior management of all ADIs.

We are very concerned with the resources that will be consumed, not only by

our member Credit Unions in applying for the licence to ASIC, but also the

significant administrative cost to ASIC, which ADIs ultimately pay for,

through the levies imposed for their supervision.

It is submitted that the arguments against Option 2 as detailed in the

explanatory memorandum, are sufficient in themselves to remove duplication

of this matter under APRA and ASIC.  Our preference is to have the ASIC

proposal removed in respect of ADIs that will be subject to these

requirements and the subsequent APRA standards, which will have the force of

law.

NB:
Copies of the ASIC PS 164 and the APRA draft Prudential Standard can

be supplied if required.
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