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1.
Introduction

The Australian Competition and Consumer Commission (the Commission) is pleased to make a submission to the Senate Economics Legislation Committee’s review of the Designs Bill 2002 and the Designs (Consequential Amendments) Bill 2002.
The Commission is an independent statutory authority that administers the Trade Practices Act 1974 (the TPA), state and territory Application Acts and the Prices Surveillance Act 1983.  The Commission seeks to improve competition and efficiency in markets, foster adherence to fair trading practices in well-informed markets, promote competitive pricing wherever possible and restrain price rises in markets where competition is less than effective.  It is especially concerned to foster a fair and competitive operating environment for small business.

The Commission has noted the Committee’s terms of reference and advises that its particular interest is the treatment of spare parts under the new regime and the implications of this treatment for consumers, insurers and car manufacturers.  These issues will be the main focus of this submission. 
2.
The Relationship between Competition Policy and Intellectual Property Policy

The objective of the Trade Practices Act, as stated in the legislation, is to enhance the welfare of Australians by promoting competition, fair trading and protecting consumers’ interests.  A key objective of intellectual property laws is to encourage innovation by granting statutory exclusive property rights to certain creative and inventive efforts.  As enhancements in innovation generally enhance welfare, the Trade Practices Act and the intellectual property laws are essentially complementary and seek to ultimately promote welfare.

Intellectual property laws confer on the owners of intellectual property the exclusive statutory right to exploit the intellectual property and to exclude others from using the intellectual property.  Without the ability to exclude others, it is likely that creators of intellectual property would have insufficient incentive to invest in further development of intellectual property.  

A right to exclude others does not usually confer market power or create a monopoly in an economic sense as there are usually a number of actual or potential close substitutes for the property in question.  Thus in most instances, the mere grant of an intellectual property right does not conflict with the TPA and will not have a significant impact on competition.  Even if the grant of an intellectual property right does confer market power this will not, of itself, conflict with the TPA.  The mere possession of market power does not breach the TPA.  Furthermore, the TPA has no quarrel with a firm that acquires or extends its market power by developing a superior product to its rivals.

Thus the exercise of the various rights conferred by an intellectual property right will not generally conflict with trade practices law.  The potential for conflict may arise, however, if the licensing of an intellectual property right, or the refusal to license such property, is used to extend or create market power beyond that conferred by the initial grant of the intellectual property right.

3.
Designs and Competition 

If this analysis is applied to the designs registration scheme it can be seen that the mere registration of a design will not often have a substantial detrimental impact on competition.  The Commission is concerned, however, that if the protected design forms part of a complex product, the registration of a design may impact detrimentally on competition in the spare parts market; that is in the market where complex products that embody the design are repaired.  In economic terms, the concern is that firms who have market power in the primary market for the original equipment which embodies the design, may be able to leverage this market power into the market for the repair of the original equipment.  The implication is that competition in the spare parts market might be reduced as a direct consequence of the initial registration of the design.  As a result, consumers would likely face higher repair costs, and/or lower quality repairs.  In the Commission’s opinion, this outcome extends the market power of the registered design owner beyond that intended by the initial grant of design protection.  Hence the resulting reduction in competition in the spare parts market can not be justified by the need to provide incentives for the creation of innovative new designs.  
In its submission to the Intellectual Property and Competition Review Committee (IPCRC) the Commission noted that firms with market power may be able to leverage this power into the spare parts market if consumers do not take full account of repair costs when making the initial decision about purchasing the product.  The Commission considers that this is particularly likely to occur in the motor vehicle market where, for domestic customers at least, purchases are infrequent and likely repair costs are unknown at the time of purchase.  Furthermore, the cost of obtaining information about likely future repair costs is high.  Once the purchase decision has been made, consumers may be effectively ‘locked in’ to using the spare parts supplied by the original manufacturer.  This can give that manufacturer an effective monopoly over the supply of those spare parts.  As a result of this monopoly power, consumers may face higher repair costs than would otherwise be the case.
The key policy question is whether the potential reduction in competition in the spare parts market, and the correspondingly higher repair costs can be justified by the need to provide adequate incentives for innovative design.  As argued earlier, the Commission considers that the peculiar characteristics of some spare parts markets mean that the balance between innovation and competition can be inappropriately tilted in favour of the registered design owner to the detriment of consumers, and potential competitors.  For this reason the Commission supports the exclusion of spare parts from design registration.
4.
Options for Excluding Spare Parts from Design Registration
The Commission has considered the various options for excluding spare parts from design registration.  It considers that the ‘right of repair’ option contained in the Designs Bill 2002 is the most appropriate way to balance the need to provide incentives for innovation against the interests of consumers in greater competition in the spare parts market.  

The Commission considers that the ‘right of repair’ option is likely to encourage small, innovative firms to enter the spare parts repair market.  However, one of the Commission’s concerns with the right of repair option is that large owners of registered designs may threaten infringement proceedings against actual or potential competitors in the spare parts market despite a right of repair being a complete defence against infringement.  The potential cost of defending such proceedings may deter smaller competitors from competing in the first place and thus undermine the purpose of the right of repair defence.  The Commission supports the provisions of Part 3 of Chapter 6 of the Designs Bill 2002 which provide for relief from threats of unjustified infringement proceedings or other proceedings as an appropriate means of addressing such concerns.  
Conversely, by enabling spare parts to be eligible for design registration, the registration scheme will provide appropriate incentives for smaller firms to engage in innovative design activity without fear that larger manufacturers will ‘free-ride’ on that activity in the original equipment market.
The Commission is aware the motor vehicle industry opposes the exclusion of spare parts from the design registration scheme.  However, the Commission considers that such an exclusion is unlikely to substantially impact on the incentives for innovation in the original equipment market.  In particular, spare parts are component elements of complex equipment.  The incentive for the creation of the vast majority of spare parts is tied to the incentive to create the original equipment and thus exists prior to the actual need to create spare parts.  Consequently, the initial designs registration scheme provides sufficient incentive for the majority of spare parts.

Furthermore, it must be recognised that in the motor vehicle industry, the original manufacturers already enjoy a range of competitive advantages over their rivals even without intellectual property protection.  Original equipment manufacturers necessarily have a ‘captive’ market for original equipment parts and enjoy strong reputation advantages over suppliers of non-original parts in the spare parts markets.

5.
The Role of the Trade Practices Act

When considering the need for a spare parts exclusion regime, it is useful to consider whether the Trade Practices Act may provide an appropriate remedy against potentially anti-competitive consequences in the various spare parts markets.  

The TPA’s enforcement powers can only be used when there is a breach of that Act.  Monopoly prices, lower output and reduced quality may be outcomes of less than competitive markets.  However, they are not always the result of breaches of the TPA.  Thus the Commission is often not in a position to improve the competitive performance of markets to the benefits of consumers. 
The Commission’s view is that it is preferable to promote competitive markets in the first place by removing obstacles to competition where possible, rather than to use enforcement powers to try to replicate competitive results.  Even if enforcement is successful, the market structures that enabled the anti-competitive conduct will often remain making it likely that anti-competitive conduct will reoccur at some stage.

It is possible that the TPA may be able to deal with abuses of market power, including refusing access to registered designs in the spare parts market, if there is not an exclusion for spare parts from the design registration scheme.  However, it is very difficult to prove a breach of s.46; to do so requires proof that the firm not only has substantial market power, but that it took advantage of that market power for a proscribed purpose.  Thus in only a few limited circumstances would s.46 of the Trade Practices Act be an appropriate remedy to competition concerns in the spare parts market in the absence of a spare parts exclusion provision.
6.
Conclusions

The Commission supports the ‘right of repair’ option embodied in the Designs Bill 2002 as an appropriate way of excluding spare parts from the new design registration scheme.  The Commission considers that such an exclusion is likely to promote the appropriate balance between the need to provide incentives for innovation and the interests of consumers in greater competition in the spare parts markets.

The Commission considers it unlikely that original equipment manufacturers would be unduly affected by the exclusion of spare parts from the designs registration scheme because of the competitive advantages they already possess over suppliers of non-genuine spare parts.
The TPA would be an imperfect remedy to potential competition concerns in the spare parts markets in the absence of an exclusion scheme.
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