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Deear Scorelary
Corporations Amendment (Hepayment of Directors’ Bonuses) Bill 2002

We refer to your letter dated 16 Devember 2002 requesting submissions regarding the
Comorations Amendment (Repayment of Directors” Bonuses) Bill 2002 (“Bill"). We are

strongly opposed o the Bill

Since the commencement of the Corporations Legislation Simplification process in 1993, and
parficularly under CLERP, all significant changes o the legislation have goae tarol gh an
extensive public consullation process before a change is infroduced into the Parhament in the
form of a bill. That has not been the case with this Bill. AICD has unsuccessfully
endeaveured to have our views heard on this subject for over twelve months. Tndzed, it has
heea disappoining thal our more recent requests to the Govemment for a copy ol the Bill
were reduffed.

You will he aware that there have been a number of anendments made w the Corporarions
Act dealing with the rights of employees, especially in the context of insolvency In Tecent
years. These amendments were infroduced because there was a concemn that employee’s
intercsts were nol properly proteded il a company wenl into ligmdation and there werc
insufficient funds available (o mee. all creditors, Many of these changes have net yet been
tested in the courts. The AICT made a number of submissiens in relation w these carlier
amendrients. 1t believes that until the courts have been given an opportunily to assess thal
legislation, no further changes should be made to the Corperations Aet. Such continued
legislative tinkering has the chance of leading e incorsistencizs ansing in the interpretation
of the legislation with tae further prospect that other important provisions may be found Lo he
inadequatc.

Beering this mund, ATCT) s keenly awarc of the events of the last eighteen months, which
have led to the intznse public focus on a number of high profile company collupses. We
recognise that il is imperative to respond Lo such public concem in a timely and constructive
manner. However, by addressing such concem in & prec pitcus fashion m the form of the
Bill, the Government has missed the opportunizy of firstly promoting the fll enforcement of
cxisting law in the arca. Exlra resources shouli be previded to the Australian Securitics and
Invastments Commission Lo investipate and, if appropriate, take acion against such dirsclors.
Only i such sxisbng law is found lo be ‘acking, gshould there be legislative reform.

PR Prndmsiomalisan mi [ 'I:'-:-T.:'_'I



Mcrcaver, the Bill in i's current form focuses only on paymenis to directars, despile the fact
thal the current public controversy is centred on executive remuneralion.

We also consider that the Bill could add considerabe confusion, and litigation. o evenls
surounding company collapses. The difficalty of judging the ‘unreasonablencss” of a
payment made up 1o feur years earlier will probably lead w a sroliferation of litigation. The
Bill apaears to require examination of the circumstances of the transaction through the cyes
of a reasonable persor at the time of the transaction. Will it be possible to disregard the
benefit of hindsigh: in making this judgemnent? Most likely, the application of such a test will
lead to arbitrary outcomes influcnzed by the fact that at some time within up to four years
after the relevant transaction, the compary went intc Hguidstion. On tus count, e Bill
locks more like a mears of punishing dircctors for the failure of their companies (irrespective
of rault on their part) than & means of restoring value to creditors.

Although we are strongly opposal w the Bill in principle, we also recognise that 11 has
momertum. We urge the Commitize to addres: a number ol aspects of the Bill that should he

amended. Those matters are contained in schedule one o this letter.

Should you have mny quenes, please do not hesilale W contact me on (02) 8248 6630 or,
(abrielle Upton, Senior Policy Officer. on (02] B248 6635.

Yours Taithifally

Rob Elliott
Policy Manager
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Schedunle 1

N Suhstitute “extormorate”™ for “ynreasonable™ as the test [or a director-related ransaction
in SERSDA thet is potentially subject o the new regime. The definition would then

reflect tie definition of unfai logn iv s3¥8FT.

. Exclude from the operation of thz Bill:

remuneration paid 1o a director in accordance with tae relevant comaany’s
constitution;

- upayment made Lo a director with members” approval as required by s200B or
Part 2E or under a contract s0 approved;

_  apavment cxempted from the requirement for members' approval under s2008 or
Pari 2E;

—  apayvment under an indemeity which diowes not contravenc s199A.

" Alter (he “reasvnableness™ tost n $SREFDIALL)C) o provide ko the effect that:
“(c)  the mansaction is 50 mani[estly unreasonshle having regard to:

(i) the benefits (il any) W the compary of enterng into the Lransaction;

amid
(ii} the detriment t¢ the company of entering into the wansaction; and

(iii) the respective bencfits 1o other parties to the tranzaction of enlering

mte ity and
{iv) any other relevant matter;

that no reasonable erson in the compary’s SITCLmSANCes cculd have entered

w1t





