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14 March 2003

The Secretary

Senate Economics Legislation Committee

Suite SG.64

Parliament House

Canberra ACT 2600

By email:
economics.sen@aph.gov.au

Dear Secretary

Corporations Law Economic Reform Program (CLERP 7)

Corporations Legislation Amendment Bill 2002,

Corporations (Review Fees) Bill 2002 and

Corporations (Fees) Amendment Bill 2002
CPA Australia and The Institute of Chartered Accountants in Australia (the Accounting Bodies) appreciate the opportunity to make this submission on the Corporations Legislation Amendment Bill 2002, Corporations (Review Fees) Bill 2002 and Corporations (Fees) Amendment Bill 2002 (the “Bills”).  The submission has been prepared by our Legislation Review Board under the administration of our Australian Accounting Research Foundation.  The Board is appointed to advise on matters of legislative and regulatory policy affecting financial reporting, auditing and corporate governance.

We support the Corporations Law Economic Reform Program (CLERP 7) objectives to simplify document lodgement and compliance procedures for companies; facilitate a more efficient and competitive business environment; and improve the efficiency of corporate regulation and reduce regulatory burdens on business (see paragraph 1.1 of the Explanatory Memorandum to the Corporations Legislation Amendment Bill 2002).  However, we believe that there has been insufficient consultation with representatives of affected groups such as our Accounting Bodies, company secretarial registry software developers and companies and their agents to ensure that the proposed changes do achieve the stated objectives of the legislation.  Our concerns relate to cost, timing, flexibility and a disappointing and growing tendency to not engage in meaningful consultation with interested parties that will be affected by proposed legislation.

We are also concerned that time frames being set for submissions to Parliamentary committees are becoming unrealistically short.  The Bills have been in the making since 2000 (i.e., for over two years).  The Bills were introduced to Parliament on 12 December 2002 and referred to the Committee on 5 March with a Report due by 24 March.  The Committee called for submissions by 14 March and advised that the hearing of the submissions was scheduled for 19 March so as to achieve its 24 March Report date.

Consultation Process

Paragraph 2.33 of the Explanatory Memorandum refers to a policy paper containing detailed proposals for streamlining lodgement requirements and a number of related matters was released for public comment in February 2000 and that information seminars were then held.  Mention is also made that written submissions and comments at the information seminars were generally supportive of the proposals.  We were amongst those supportive of the proposals, however, we only became aware of the detailed legislation proposals when the Bills were introduced to Parliament in December.  It is understood that the software developers (e.g., BGL, Handisoft, Solution 6) have been having discussions with Treasury and ASIC.  We are unaware of any wider discussions and we have not been consulted yet our members as agents for companies are key members of the annual return process.

Given our regular contact with both Treasury and ASIC, we find it disappointing that we have not been consulted on the detail of the Bills during their drafting.  Consultation would have provided us with the opportunity to discuss the concerns that we have.  We have now been left with no opportunity to raise and discuss our concerns other than by mentioning them in this submission.  Further, given the short time available to make this submission due to the time constraint imposed on the Committee, we have been unable to undertake wider consultation with our members.  The foregoing reflects an unsatisfactory but increasingly common situation where consultation relates to earlier general documents and concepts in discussion papers and not detailed proposals.  It is this sort of approach that produced the debacle with the BAS system that we would hope everyone wants to avoid in the future.  We are, however, left wondering whether past lessons are being ignored about the value of meaningful consultation, which includes allowing reasonable time for the consultation.
Procedural changes

The Corporations Legislation Amendment Bill 2002 replaces the existing annual return required to be lodged with ASIC each year by 31 January with the lodgement of a return of particulars after the anniversary date of a company’s registration.  There is provision to vary the date, however, it is unlikely that ASIC would entertain a significant number of companies seeking to adopt a due date of 31 January.  The change in lodgement date will require accountants (as agents of companies) and company staff to change their well established annual return work patterns.  The change may provide benefits to ASIC work practices but at a cost to companies.  Our members have advised that the forms ASIC proposes will involve more work by agents and companies in the length and detail of forms, sign offs required and checking procedures for no real gain to companies.  Simpler approaches are possible, such as that suggested by BGL in its submission.

Further, we have been advised by the software developers that they are unlikely to have completed updates to their company secretarial record software for agents and companies in time for the legislation’s 1 July 2003 implementation date.  This has arisen because of uncertainty about some changes to be made and the time allowed for the developers to make the necessary changes.  It is understood that ASIC will provide some relief, however, a more realistic implementation date would be preferable.

Cost of the changes

We note that companies will not enjoy any reduction in the payments to be made to ASIC and some companies will have to bring forward their payments.  At present, annual returns are due by 31 January.  The annual returns for 2002 were due by 31 January 2003 and the 2003 returns are due by 31 January 2004.  There are some exceptions to this timing but the number of companies involved is understood to be small.  As the implementation date for the Bills is 1 July 2003, assuming the spread of companies’ registration dates is even over the year, then half of all companies will be required to pay another fee up to 6 months before they would under the existing system.  While the amount for each company will be small, based on the $200 million detailed in paragraph 2.28 of the Explanatory Memorandum, about half of all companies will be required to bring forward payments of about $100 million with the other half of companies enjoying an offsetting delay to expenditure.  It is therefore hard to accept the Explanatory Memorandum’s financial impact statement at paragraph 2.38 that “The Bills do not have any direct financial impact”.

Further, it is understood that a fee of $30 per company on top of the return of particulars fee will be charged where a consolidated form covering a group of companies is used.  This is hardly supportive of what would ordinarily seem to be an efficiency measure of consolidating returns together.

Prohibition on persons 72 years of age from being a director
Finally, paragraph 1.3 (3rd point) of the Explanatory Memorandum refers to the proposal to remove the prohibition on a person who has reached 72 years of age from being a director (which can be overridden by the company with a 75% majority resolution) by repealing section 201C of the Corporations Act 2001.  We have not seen any appropriate reason advanced for removing the prohibition and, therefore, we believe section 201C should remain.

We would welcome the opportunity to discuss with you our submission or other matters on which you would like our views or additional input.  Please direct any queries to Mr Stan Neild, Manager Legislation Review, on (03) 9641 7439.

Yours sincerely,

	Brian Blood FCPA

President

CPA Australia
	David Smith FCA

President

The Institute of Chartered

Accountants in Australia








