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30 August 2001

Mr Peter Hallahan

Secretary

Senate Economics Legislation Committee 

Parliament House

CANBERRA  ACT  2600

Dear Mr Hallahan

Inquiry into the Taxation Laws Amendment (Research and Development) Bill 2001

The Minerals Council of Australia, which is the national body representing the exploration, mining and minerals processing industry, welcomes the opportunity to respond to the Committee’s call for submissions in relation to this Bill.  The Council has supported the taxation concession for research and development since its inception as an important measure to stimulate innovation and R&D. 

Australia is one of the world’s principal producers and suppliers of ores, concentrates and refined metals with a modern and efficient process sector.  The minerals industry is a significant investor in R&D activities in Australia which aim to enhance the international competitiveness of the sector.  The industry  also has a long and successful track record in commercialising its technological developments.   The Attachment provides some information on the importance of R&D in the mining and minerals processing sector.

The Minerals Council supports the general thrust of the Taxation Laws Amendment (Research and Development) Bill 2001.  The Council would like to briefly comment on a number of specific aspects of the Bill.

1.
General Comments

The Bill contains changes and additions to the R&D tax concession announced by the Prime Minister on 29 January 2001 in the Backing Australia’s Ability package.  

That package provides further evidence of the Government’s commitment to improving the business-operating environment in which innovation can take place.   In this regard, the 175% tax concession rate for additional R&D expenditure and the expansion of the Cooperative Research Centre program are welcome developments. 
2.
What are R&D activities?  [Schedule 1, part 2 items 3 & 4]

The Bill seeks to clarify and strengthen the current definition of research and development in the light of a number of court/tribunal cases that “have established low thresholds for both the ‘innovation’ 

and ‘technical risk’ tests.”  Specifically, it proposes to require that companies’ core activities meet both the ‘innovation’ and ‘technical risk’ criteria.
There is a concern that these changes may limit access to the concession in legitimate cases of R&D.  But the Industry Research and Development Board  has given assurances(on its website for example) that the measures are not intended to change the scope of the concession.  They are just “ about ‘closing the gate’, not ‘raising the hurdle’ and are not expected to have a significant impact on most claims.”  Moreover, this is underlined by the fact that the Government acknowledges that the revenue impact of the measure is insignificant (refer Table 5.2 on page 48 of the Explanatory Memorandum).

On the understanding that these changes will not impact on or limit access to the R&D concession in legitimate cases, the Council does not raise any concerns with the proposed amendments.

3.
Changes to the R&D Plan [Schedule 1, Part 3, items 5 to 7]

The Government announced on 29 January 2001 in Backing Australia’s Ability, that  companies claiming the R&D Tax Concession will need to evidence senior management approvals of R&D activities in an R&D plan prior to commencing an R&D project.  

Transitional provisions were originally announced as applying for the period 29 January 2001 to 30 June 2001.  During this period companies were only to be required to have “a plan” in place giving evidence of a structured approach being taken to R&D rather than having “a plan in accordance with the Board’s requirements”.

The Council and a number of other stakeholders expressed concern regarding the transitional provisions given the delay in introduction into the Parliament of the enabling legislation.  As a result, the transitional provisions have now been extended and companies will have until the date of gazettal of R&D Plan Guidelines to commence documenting their activities in accordance with the IR&D Board’s requirements.  They will in the meantime be subject to the requirement to have “a plan”.

It is proposed that the R&D Guidelines will outline what matters an R&D Plan should contain and they will be gazetted by the IR&D Board subsequent to the passage of the Taxation Laws Amendment (Research and Development) Bill 2001.  A draft R&D Plan and Advice to Companies were placed on the Innovation Website (www.innovation.gov.au) on 5 June 2001 for comment and a redraft has now been made available following comments by stakeholders. 

The IR&D Board has advised it will actively monitor compliance with the new requirement for R&D plans from the date of gazettal of the R&D Plan Guidelines and this will be reflected in the IR&D Board’s registration requirements for the 2001-2002 financial year.  

The Council requests the Committee seek confirmation from the Board and/or AusIndustry that they will ensure that a pragmatic approach is adopted with regard to the period between 29 January and the date of gazettal.

4.
Change to exclusion clause and testing of R&D to be applied in exploration activity  [Schedule 1, Part 4, item 8]

There is some confusion over the intent of this amendment which seeks to broaden the excluded activities list to all R&D activities, not just to the ‘core’ activities.  As a result, all activities contained within the list of exclusions (section 73B (2C) of the Income Tax Assessment Act 1936) will no longer qualify as eligible R&D activities. 

One of the activities currently listed as an excluded core activity is:

“prospecting, exploring or drilling for minerals, petroleum or natural gas for the purpose of discovering of deposits, determining more precisely the location of deposits or determining the size or quality of deposits”.

The Council understands that such exploration, prospecting and drilling activities have effectively been excluded as an R&D activity in their own right since the concession was enacted.  We further understand from discussions with officials that the intent of the amendment relating to this specific area of exclusion (ie exploration) is merely to bring the law into line with its consistent application since the inception of the scheme.   That is, any exploration activities (core or supporting) for the purpose of discovering and delineating deposits will not be eligible for the tax incentive.  This is distinguished from in-field testing activities, which continue to qualify for the concession.  

More specifically, the Council understands from discussions with officials that the current eligibility under the concession for the in-field testing of new/improved R&D processes, techniques (eg interpretive models), instruments and equipment specifically developed for exploration purposes will not be affected by this amendment.  Recent examples include exploration equipment developed by member companies where relevant in-field testing was allowable under the concession and would continue to be under the amendments proposed in the Bill.

The Council requests that the Committee seek assurances that this is the case.

5.
Exclusive Use  [Schedule 2, Part 1, items 1 & 2]

The Council welcomes the treatment of plant expenditure proposed in this Bill to “bring the interpretation of exclusive use into line with commercial practice.” (Explanatory Memorandum, page 10).

This legislation, once passed, will remove the need for a proposed taxation ruling on R&D plant expenditure.   The proposed ruling would have penalised companies that were pursuing R&D that had some chance of success. This would have undermined and run counter to the Government's overall objective of improving the business environment that generates innovation and  promoting the development of new and enhanced processes leading to their commercialisation. 

The Government’s commitment to clarifying the policy position and in removing any continuing uncertainty regarding eligibility of previous R&D plant expenditures under the tax concession was welcomed by the Council when it was announced on 26 April 2001.

The Council acknowledges with appreciation that it has been consulted by officials to ensure the policy intent of its announcement on this and other issues covered by the Bill enters into law.   The Council also acknowledges the consultative process that had been undertaken by the ATO since the Council first raised concerns with the proposed taxation ruling.  This included laying the matter open for Government to consider. 

The Council would be pleased to provide any further information should it be required by the Committee but does not request an opportunity to appear before the Committee on this matter.

Yours sincerely

R C Wells

Executive Director

Attachment

THE IMPORTANCE OF R&D IN THE MINERALS SECTOR

As in other economic activities, the outcomes of R&D are vital to maintaining the international competitiveness of mining and minerals processing activities in this country.  Minerals companies must therefore continually find ways of doing things better and more cheaply and develop means to process lower grade ores.  This requires continual advancement in exploration, mining and processing technologies.

Australia’s minerals sector is acknowledged as being at the forefront of harnessing new technology (including biotechnology, information and communications technologies, e-commerce, “high tech” equipment, remote sensing, satellite imagery, airborne magnetic surveying, etc).  In addition, Australia’s annual exports of high technology mining goods and services already exceed $1 billion.  More than 60% of the world’s mines use software developed in Australia.

A significant proportion of R&D in the minerals sector and elsewhere in the economy is subject to the industrial context.  While new products are invented from time to time (eg the Becher Process for producing “synthetic” rutile or Rio Tinto’s HIsmelt project), the emphasis is more on process innovations aimed at reducing costs to remain competitive.  Typically, R&D is linked with the need to improve cost structures.  These aim to achieve either:

· A reduction in plant design/project capital costs and/or

· A reduction in operating or “campaign life” costs.

In addition to R&D transferred within the sector itself or from other sectors, there are also significant areas where mining and minerals processing R&D benefits the nation through spillovers to other industries.  These include:

· Environmental and rehabilitation applications

· Waste management

· Manufacturing

· Building and construction 

· Basic research into process technology & geological theories (eg ground penetration and geological and/or geochemical survey techniques).

It is well recognised from a technical point of view, that minerals process solutions developed in the test laboratory and in small-scale (pilot plant) trials, often do not work as expected in scaled-up versions of processes.  Indeed, much research and development activity cannot be modelled in laboratory and pilot plant environments.  This activity needs to continue in scaled-up plants to enable fully developed process solutions to be achieved. 

Another set of circumstances is where a research and development program is dedicated to creating a major step enhancement in the existing state of a particular technology.  In this situation, a plant or some part of the plant may provide integral and dedicated support to the particular research and development program. 

